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1 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


[Filed August 27, 1956] 
Holding A Criminal Term i 
Grand Jury Impanelled June 28, 1956, Sworn in on J uly 3, 1956 
The United States of America ) Criminal No. 879-56 


Grand J ury No. 1102-56 


Vv. ) 
: 1083-56 
) 
) 
) 


David Blackney 
otherwise known as 
David Blackley 

Colon D. Lockley, Jr. 


Housebreaking and Larceny 
(22 D.C.C. 1801, 2201, 
| 2202) 


The Grand Jury charges: 

On or about July 10, 1956, within the District of Columbia, 
David Blackney, otherwise known as David Blackley, and Colon D. 
Lockley, Jr. entered the building of Morris Pollin & Sons, Inc., a body 
corporate, with intent to steal property of another. 

SECOND COUNT: , 

On or about July 10, 1956, within the District of Columbia, 
David Blackney, otherwise known as David Blackley and Colon D. 
Lockley, Jr. stole the property of Harry E. Nau & Company, Inc., a 
sil corporate, of the value of about $30. 00, consisting of the follow- 

ing: 75 feet of copper tubing, each foot of the value of $0. 40. 
THIRD COUNT: 

On or about July 14, 1956, within the District of Columbia, 
David Blackney, otherwise known as David Blackley and Colon D. 
Lockley, Jr. entered the building of Harry E. Nau & Company, Inc., 
a body corporate, with intent to steal property of another. 

FOURTH COUNT: : 

On or about July 14, 1956, within the District of Columbia, 
David Blackney, otherwise known as David Blackley and Colon D. 
Lockley, Jr., stole the property of Harry E. Nau & Company, Inc., a 


body corporate, of the value of about $365. 00, consisting of the 
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following: One Drive-It gun, of the value of $200.00, 500 pounds of 
lead, each pound of the value of $0.20, one roll of copper tubing, of the 
| value of $25.00, two gas tanks, each of the value of $20.00. 
FIFTH COUNT: 
, On or about July 14, 1956, within the District of Columbia, 
David Blackney, otherwise known as David Blackley and Colon D. 
Lockley, Jr. entered the building of Walter Truland Corporation, a 
body corporate, with intent to steal property of another. 
SIXTH COUNT: 

On or about July 14, 1956, within the District of Columbia, 
David Blackney, otherwise known as David Blackley and Colon D. 
Lockley, Jr. stole the property of Walter Truland Corporation, a 
body corporate and Percy L. Roeder, of the value of about $24. 00, 
consisting of the following: two wrenches, each of the value of $5.00, 
two tube cutters, each of the value of $3.00, property of Walter Truland 
Corporation, a body corporate; one tape line, of the value of $5.00, 


one hacksaw, of the value of $3.00, property of Percy L. Roeder. 


/s/ Oliver Gasch 

Attorney of the United States 

in and for the District of 
Columbia 


A TRUE BILL: 


/s/ Leo A. Codd 
Foreman. 


159 [Filed August 30, 1956] 
PLEA OF DEFENDANT 
On this 30th day of August, 1956, the defendants David Blackney 
and Colon D. Lockley, Jr., appearing in proper person and by his 
attorney 1-Thomas Pearson; 2-Albert Rapoport, being arraigned in 
open Court upon the indictment, the substance of the charge being 
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stated to him, pleads not guilty thereto. 
The defendants are remanded to the D. C. J ail. 
By direction of 


Burnita Shelton Matthews 
Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 
United States Attorney : 


By Alexander Stevas By Harold G. Dodd 
Assistant United States Attorney Deputy Clerk 


D. Delehanty 
Official Reporter 


[Filed December 28, 1956] 


MOTION TO DISMISS INDICTMENT FOR WANT OF 
PROSECUTION 


JURISDICTION: Rule 48 of the Federal Rules af Criminal 
Procedure provide: "If there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information against a defendant 
who has been held to answer to the district court, or if there is un- 
necessary delay in bringing a defendant to trial, the Court may dis- 
miss the indictment, information or complaint." : 

The Sixth amendment of the Constitution provide: "In all 
criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and District wherein 


the crime shall have been committed 


Comes now the movant in the above entitled =e and move this 


Honorable Court for motion to dismiss indictment for want of 
prosecution based on the authorities cited above and assign the follow- 


ing reasons: 
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Movant respectfully submits that upon the hearing and adducing < 

of evidence on this motion it will be shown the following: (1) that the 
defendant has been denied a speedy trial, as guaranteed by the Sixth 
amendment; (2) that trial at this time would deny him due process of 


law as guaranteed by the Fifth amendment, in view of the alleged - 
prejudicial and appressive delays and resultant loss of evidence 
material to the defense; (3) that such trial would deny him his right « 


to procure witnesses, as guaranteed by the Sixth amendment; (4) that 
such trial would deny him his right to a fair trial within the spirit and 
meaning of the Fifth and. Sixth amendments; and (5) that under all the 
circumstances, a trial at this time could not be had in accordance with 


the civilized standards of criminal justice established for criminal . 
trials by the Supreme Court of the United States. 

Movant was arrested July 25, 1956 for the crime of housebreaking *: 
and larceny and held in the District of Columbia Jail available, desi- . 


<4. 


rous, eligible, anxious and legal qualified to stand trial and not brought 


to trial is evident the government is not willing to proceed with the cause. 


163 An unnecessary delay in bringing him to trial. Movant has not 
did anything to bring about the delay. 7 
Movant further says that his imprisonment without a trial is by 


a violation of the thirteenth amendment, prohibit involuntary servitude, 
except as a punishment for crime whereof the party shall have been ‘ 
duly convicted, shall exist within the United States, or any place sub- 
ject to their jurisdiction. 

WHEREFORE, he prays this Honorable Court to grant him the 


motion to dismiss indictment for want of prosecution and to grant him . 
‘a hearing in which to adduce additional evidence in support of the « 
motion. 
/s/ David Blackney - 
Movant ‘ 


[JURAT] - 
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[Filed December 28, 1956] 

MOTION FOR A SPEEDY TRIAL 

Comes now the movant David Blackney in the above entitled 
cause and move this Honorable Court for a motion " a speedy trial 
and assign the following reasons therefor: : 

JURISDICTION: Sixth amendment of the constitution provide: 
"In all criminal prosecutions, the accused shall enjoy the right toa 
speedy and public trial, by an impartial jury of the States and district 
wherein the crime shall have been committed." : 

Movant was arrested July 25, 1956 for the crime of hous 2- 
breaking and larceny and he been available, desirous, eligible, anxious 
and legal qualified to stand trial. : 

Movant further says that his imprisonment without atrialis a 
violation of the thirteenth amendment, prohibit involuntary servitude, 
except as a punishment for crime whereof the party shall have been 
duly convicted shall exist within the United States or any place subject 
to this jurisdiction. 

WHEREFORE, he prays this Honorable Court to grant him a 
speedy trial as guaranteed by the Sixth amendment to the constitution. 


/s/ David Blackney 
Movant 


[JURAT] 


[Filed January 4, 1957] 

On this 4th day of January, 1957, came the oe of the 
United States; the defendant, David Blackney, in proper person and 
by his attorney, . Thomas J. Pearson, Esquire; whereupon the motion 
of the defendant to dismiss the indictment for want of prosecution, 
coming on to be heard, after argument by counsel, is by the Court 
denied; and thereupon, the motion for a speedy trial, coming on to be 


heard, is considered moot since the date of the trial of this case is 
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already set for Monday, January 14, 1957. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1: 
Present: : Harry M. Hull, Clerk 
United States Attorney By Daniel J. Mencoboni 
By Victor Caputy Deputy Cler 
Assistant United States Attorney 


Thoms O'Neil 
Official Reporter 


167 [Filed January 8, 1957] 
MOTION TO SUPPRESS CONFESSION 

Comes now the defendant herein by and through counsel and 
moves this honorable Court for an Order suppressing the Confession 
made to the criminal offenses charged against the defendant herein and 
as grounds therefor states as follows: The defendant has informed his 
counsel that: 

1. The said Confession was obtained from the defendant by force 
and by threats. 


2. The said Confession was not read to the defendant, he did not 


read it himself because he is unable to read, and neither was he fully 
informed of the contents of said confession. 


/s/ Thomas J. Pearson 
Attorney for Defendant 


[Certificate Of Service] 





[Filed January 14, 1957] 

MOTION FOR DISMISSAL OF STATEMENT 
Violation of U. S. Constitution Article 5 Amendment 14. 
U. S. Criminal Code 18 USC 241 Sec. 242. | 


[Filed January 22, 1957] 
Motion heard and denied at trial in absence of jury. 


/s/ Luther W. Youngdahl 


Born in Charlotte, N. C. 3 August 1918. And have lived in the 
District of Columbia ever since. The above is true, So help me God 
to the best of my knowledge. I lived here since 1938. 

COMPLAINT AND CAUSE THEREOF: : 

On 25 July 1956, some police officers came from Washington, 
D. C. to Springfield, West Virginia, where I was employed on a mili- 
tary construction job as a heavy machine operator, earning on the 
average of $105 per week. 

I was told that a person named Johnny Gordon had gave the police 
some information that included me in some housebreaking. So I came 
on back with the officers assuming that they had a warrant for my 
arrest. i 

Upon my arrival I was turned over to officers from Number Six 
Police Station. I was questioned about some construction jobs that I 
had been employed on here in the District of Columbia. in regards to 
things being stole from them. So the police taken some men and me, 
to different junk dealers to see whether I had sold them any of the 
alledge items suppose to be stolen. None of the dealers had ever saw 
me, so the police taken me back to the police station and began to 


questioned me. 
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170 Now if I said that my education was limited to the second grade 
the court would believe that I am liaring, so check with the educational 
department of the Department of Corrections and see for yourself. The 
police officers told me to sign some kind of paper to the fact that when 
they needed me as a witness they could always found me. It was not 
until I carried to police court, 26 July 1956 that I learned that I had 
signed some paper saying that I knew something about some alledge 
housebreaking. Such violates Federal Criminal Rules and amendment 
14, to trick or force me to be a witness against myself. There no 
other evidence against me. Johnny Gordon's statement perhaps came 
about on the grounds that he accused Mrs. Gordon and myself of 





keeping company, out of pure anger. Upon my arrival at police court « 
I was held under a $1000 Bail for the action of Grand Jury. All because : 
the police said I signed a statement including myself in such crime, 
having violated U.S. Criminal Code 18, Title 18 USC 241 Sec. 242. I 
believe such evidence should be bid away with and if the police can 
build there case otherwise? Than allow them too. But a sign paper 
such as this is illegal. 

pe The alledge air-gun in question by the police is the problem for a 
Johnny Gorden and the police department to prove where we stole or sd 
brought it. This not my responsibility. Police vs. Defendant, 3 
Wigmore on Evidence - confession without evidence is void likewise, 
United States inOpper. vs. United States 348 U.S. 84, 99L. Ed. 101 


75 S. Ct. 158. The common assumption of the police department is ss 
once a person has been in trouble for a special kind of crime everyone 

that committed from than on. He must be guilty. See Commonwealth « 
vs. Giovatti 342 Penn. 345, 362, 19A 2d 119. Police word is not enough x4 


without the evidence. Now the police would have you the court to believe 
that I can read or write. But the department of corrections has a record 
of my school attenances, while confined there. 


/s/ David Blackney = 
200 19th Street, S. E. 

Washington 1, D. C. 

10 January 1957 


[Filed January 16, 1957] 
We, the jury, find the defendant, David Blackney: 
Count 1 - Write Guilty or Not Guilty Count 1 Not guility 


Count 2 - Write Guilty of Petit Larceny : 
or Not Guiltiy Count 2 Not Guilty 


Count 3 - Write Guilty or Not Guilty Count 3 Guilty 


Count 4 - Write Guilty of Grand Larceny, 
or Guilty of Petit Larceny, or | 
Not Guilty Count 4 Guilty of Grand Larceny 


Count 5 - Write Guilty or Not Guilty Count 5 Guilty 


Count 6 - Write Guilty of Petit Larceny | 
or Not Guilty Count 6|- Guilty of Petit Larceny 


1/16/57 10:40 A.M. /s/ John 5. Harris 


(Date) (Foreman) 


The jury would like to have defendants statement to clarify 
point in debate. /s/ Foreman ; 


[Filed January 16, 1957] 

On this 16th day of January, 1957, came again fhe parties 
aforesaid, in manner as aforesaid, and the same jury as aforesaid 
in this cause returns into Court and retires to resume their delibera- 
tion. ! 
The jury returns into Court and upon their oath say that the 
defendant is not guilty on Counts 1 and 2, and Guilty on Counts 3, 4, 
9, and 6. | 

The case is referred to the Probation Officer of the Court. 

The defendant is remanded to the D. C. Jail. | 

by direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #3 


Present: Harry M. Hull, Clerk 


United States Attorney By Harold G. Dodd 


By Victor Caputy Deputy Clerk 
Assistant United States Attorney | 


T. Doran 
Official Reporter 
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[Filed February 19, 1957] 

JUDGMENT AND COMMITMENT 

On this 15th day of February, 1957, come the attorney for the 
government and the defendant appeared in person and by counsel, 
Thomas J. Pearson, 2sq. | 

It is adjudged that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of housebreaking, grand 
larceny, petit larceny as charged in Counts 3, 4, 5, and 6 and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of: 

. Three (3) years to Nine (9) years on Count 3; 

Twenty (20) months to Five (5) years on Count 4; 

Three (3) years to Nine (9) years on Count 5; 

One (1) year on Count 6; said sentences by the Counts to run 
concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 
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[Filed July 27, 1956] 


IN THE MUNICIPAL COURT FOR THE DISTRICT 
OF COLUMBIA 


CRIMINAL DIVISION | 
District of Columbia, ss: Affidavit No. 286772 
To the CHIEF OF POLICE of the DISTRICT OF COLUMBIA, Greetings: 
Whereas Arthur L. Dalton hath upon oath before me Paul Mothe rshead 
a Deputy Clerk of The Municipal Court for the PSE OF eee 
aforesaid, one David I Blackney alias E David eianutes did then and there 
feloniously break and enter premises Construction Shed, 1400 block 


Rittenhouse St. N.W., in the night time, and feloniously steal and carry 


away an assortment of building materials all of the value of four hun- 


dred and twenty two dollars ($422.00) all lawful money of the United 
States, of goods and chattels of Harry H. Nau Co., a body corp. 
against the form of the statute in such case made and provided, and 
against the peace and government of the United States of America, YOU 
ARE THEREFORE, HEREBY COMMANDED to take the said David 


Blackney alias David Blackney and bring before the s aid The Municipal 


Court forthwith to answer said charge. 

WITNESS, The Honorable LEONARD P. WALSH, Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court tnis 24th day of July, 1956. | 


WALTER F. BRAMHALL 
Clerk, The Municipal Court, D.C. 


By /s/ Paul Mothershead 
Deputy Clerk 


12 
186 [Filed July 27, 1956] 
WARRANT, Housebreaking -- Cepi. 


WITNESSES: Det. Preston - M. Cox #6 
Everett F. Phillips 
Colon, David Lockley 
Arthur, Dalton #6 


Hearing held. Hearing waived. Held to.await the action of the 
Grand Jury.Committed to Jail in default of recognizance in the sum of 
$1, 000, to appear in the United States District Court of the District 





of Columbia. 
Reieased on bond , 19 au 


Surety 


Let this Warrant Issue - Signed 
Judge, Municipal Court, D. 


[Filed May 23, 1957] 
EXCERPTS OF PROCEEDINGS - JANUARY 14 - 15, 1957 


? EVERETT F. PHILLIPS P 
was called as a witness by the United States. ne 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and business and occupation? 
A. My name is Everett Phillips. I am foreman plumber for the Harry 
E. Nau Company, doing work at Sixteenth and Rittenhouse Streets. 
* %* * a * cd 
8 Q. Andon that day, sir, can you tell us whether any copper « 
tubing had been installed, sir?' A. Yes, sir. We installed approxi- 
mately seventy-five feet from the end of the tunnel going out to an 
outside hose. 
Q. Now, on July 11th, 1956, did you go back to work? A. We 
worked in the same vicinity and we discovered that it had been broken 


off and torn out. 
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13 : 

Q. What was torn out, sir? A. The seventy-five feet of copper 
tubing. | 

Q. Now, can you tell me, sir, what the value La the copper 
tubing was per foot, sir? A. Forty cents afoot. _ 

Q. Had you made a report of that to the police, sir? A. No, 
sir, I didn't. 

Q. Now, directing your attention to July 13th, "1956, were you 
working that day? A, Yes, sir. 

* bs x * * ; a 

Q. And on that day can you tell us whether you had any construc- 
tion sheds there, sir? A. (There was no audible response. ) 

Q. Do you have any sheds there? A. Oh, yes. Yes, there is 
two sheds. 

Q. Can you tell us whether the sheds were locked or unlocked 
on July 13th, 1956? A. They were locked with padlocks because I 
lock them myself. ! 

Q. Now, when was the next time after July 13th 1956, that you 
went to your place of employment where the construction job was? 
A. It was on a Monday, the 16th. | 

Q. And about what time did you go down there ? A. About 7:15. 

Q. And when you reported on July the 16th, 1956, did you have 
occasion to look at the construction sheds? A. Yes, sir. We -- 
that is where we operate from. The sheds was all broken open. 

Q. Now, can you tell us, sir, what was broken open on the sheds ? 
A. The padlocks and the locks and -- see, we have Haspar padlocks, sir. 

Q. Can you tell us, sir, whether anything was taken from the 
sheds on -- that you found missing from the shed there on July the 16th? 
A. Out of the office I missed a drive-it gun. That is an apparatus we 
use to drive pins and put in pipe hangers in concrete construction. 

Q. And what is the value of that gun? A. It was $200. 

Q. And was there anything else that you discovered missing, 
sir? A. In the other sheds we discovered that the lead that I got the 
previous day and a lot of copper tubing and two tanks of gas had been 
missing. 


1a 
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13 


14 

Q. How much was the lead, sir? A. Around twenty cents a 
pound. Approximately five hundred pound. 

Q. And in addition to the lead you say copper tubing, sir? A. 
Copper tubing, that was approximately sixty feet and it is a value of 
forty cents a foot. 

Q. Anything else, sir? A. Oh, the two gas tanks. They was 


$20 each. 
Q. $20 apiece? 
* * * * * * 


Q. Now, showing you what has been marked as Government's 
Exhibit No. 1 for identification, which is this copper tubing, is this the 
kind of tubing that had been installed there on July the 10th? A. No. 
It was a roll type tubing that is ‘what we call an L. What we use under- 
ground is called K. 

Q. Well, was this tubing missing from your place of employ- 
ment? A. That is right, sir. 

: Q. Now, as to the lead, sir, can you tell us the size of the lead, 
whether they were in blocks or what they were, sir? A. Well, they 
are in five-piece blocks, approximately twenty-five pound or thirty 
pound in astrip. And we had, oh, twenty-some strips that we had 
gotten in that preceding Wednesday. 

* * * * * * 

Q. Showing you, sir, what has been marked as Government's 
Exhibit No. 2 for identification, which is lead, can you identify that, 

sir? A. It is a facsimile of what I had had. I mean, I coundn't 
be positive. 


* * * * * * 


Q. Does it look like it? A. Yes, sir. 
aE afk a * * ak 
Q. The lead that was missing on July 16th? A. Yes, sir. Yes, 


sir. 


© 


That you found missing? A. Yes, sir. 
aK * ak * * x 
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* Q. Showing you, sir, what has been marked as Gove rnment's 
: Exhibit No. 3 for identification, which is a one-page statement, and I 
i ask you, sir, if your name or initials appear on . statement? A. 
Yes, sir, they do, sir. | 
Q. What appears onit, sir? A. Well, it is ‘my initial, EFP, 


> 14 July 25th, '56. 
, Q. Now, is that the -- did you place that on the statement? 
+ A. I placed that on there myself, sir. 


Q. And at the time that you placed your initials and date on that 
statement where was that? A. That was July 25th at No. 6. 
Q. And at the time that you placed that statement, was any 
acknowledgement made by anyone, sir, about a signature % ? A. Not to 
7 my knowledge. : 
Q. Did anyone acknowledge a signature to you? A. Oh. Mr. 
> Blackney. ! 


> * * * * * —— 


‘=% 


Q. And in addition to acknowledging the signature did he say 
anything else? A. Well, he said him and -- what is the other fellow's 
name -- Lockney or Lateney, got the copper tubing on the 10th. 

* * * * * is 
i 15 Q. Now, let me ask you this sir: Has the drive-it gun been 

recovered, sir? A. Yes, sir. 7 
- Q. And who has itnow? A. Ihave itnow. — 

Q. And how did you get it? A. I got it through the pawnshop 
over on Thirteenth and H Streets, Northeast. : 

Q. With the police ? A. With the police, yes, sir. 

Q. And that other property, has that been recovered, if you 
. know, or been returned to you? A. Well, that is all I have received 
sofar. They tell me it's all been recovered. : 


be * ” * * * ! ” 
- CROSS-EXAMINATION 
. BY MR. PEARSON: , 
17 Q. Now, are you an officer of the Nau Corporation? A. No, sir. 
Q. Do you work in the office at all of that company? A. No, sir. 
a K * * * a: 
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Q. Now, I believe you testified that you found some copper tub- 
ing missing on the 14th of July. A. That come out of the construction 
shanty, yes. 

Q. Came out of the construction shed? A, Shed, yes. 

Q. So that on the 14th of July you found copper tubing missing 
from a construction shed? A. That is right. 

x * * a * * 

Q. Now, Mr. Phillips, was that copper tubing missing from a 
construction shed on the 14th of July or on the 16th of July? A, It 
was missing between the 13th and the 16th. The 16th is when I dis- 
covered it. See, the 14th was aSaturday. We don't work Saturdays. 

Q. Did you discover anything missing on the 14th of July? A. 
We didn't work on the 14th of July. 

5 aK * * * * 

Q. Were there any other occasions upon which you discovered 
copper tubing missing either from the job or the construction sheds ? 
A. It was on July the 10th when we went up inside of the building was 
that piece of pipe I just testified, was lost -- went out to the outside 
hose with. 

* cg * * * cd 

Did you say that you found copper tubing missing on the 10th of 
July? A. We installed it the 10th. I found it missing the 11th. 

Q. The ilith. Yes, sir. And where was that missing from? 
A. From inside the building. 

% xe * * * * 

Q. Mr. Phillips, is it part of your job to buy supplies and 
equipment for your employer? A. Yes, sir. 

Q. Isee. And that would account for your knowledge of the 
price. 

Is that correct? A. That is -- well, I had previous, before I 
went to this job, been in the business myself. 


Q. You had been in the business yourself? A. Yes, sir. 
Ss * * * x 
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Q. You recovered a drive-it gun from the pawnshop? A. Pawn- 
shop with one of the policemen. 
ae * * * : * 

Q. And do you have that drive-it gun here? A. Ihave it on the 
job. | 

* * * so * * 

Q. Did you have or did your employer have his initials or any 
identifying marks stamped upon the equipment which was removed from 
the Morris Pollin building? A. No, I don't recollect. Only thing is 
once in a while they come in Ravier or something like that, the manu- 
facturer's stamp. | 

I think, if I remember correctly, that that piece of three inch has 
an Anaconda stamp on it. 


* * * x & * 


Q. So that would you be able to identify pipe belonging speci- 
fically to your employer -- A. Qh, no, sir. , 

Q. -- from any other? A. No, sir. 

* * * * 2 | * 

Q. Mr. Phillips, do you know of your own knowledge and can you 
positively state that this is the same copper tubing which came from the 
Morris Pollin job? A. Well, I would almost be certain. 

* * * * * * 

Q. If we had, which we do not have, but if we had assembled a 
bundle of this copper tubing and placed it -- A. Well, it is hard to 
distinguish one from the other. | 

Q. You could not do so? A. No, sir. ! 

THE COURT: I take it that your testimony is that both, as 
far as the lead and the copper tubing is concerned, it is Similar in 
appearance to that, -- | 
THE WITNESS: Y6, sir. : 

THE COURT: -- the lead and the copper tubing that had been 
stolen ? | 

THE WITNESS: (nodding affirmatively. ) 


* * * * * 1 
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Q. You would not be able to distinguish that particular piece of 
lead from any other piece just like it. 
Is that right, sir? A. Not from the same foundry no, because 
some foundries have marks and some don't. 
Q. Is there any identifying mark on this to tie this to your job? 


A. I don't think there is. I don't think there is. 
* a * * * 


REDIRECT EXAMINATION 
RY MR. CAPUTY: 
Q. Now, this copper tubing Was the property of the Nau Corpora- 
tion? A. Nau Corporation. 
MR. PEARSON: Objection. 
THE COURT: Overruled. 
BY MR. CAPUTY: 
Q. How about the drive-it gun? A. Property of the Nau Corpora- 
tion. 
Q. And the other metal that was the property of the corporation, 
too -- A. Yes, sir. 
Q. -- Such as the gas tanks? A. That was the property of the 
Nau Company. 
Q. And one roll of copper tubing, that was the property of the 


Nau Corporation? A. Yes, sir.' 
“ * * 


* * 


RE-CROSS EXAMINATION 
BY MR. PEARSON: 

Q. Mr. Phillips, when you say this was the property of the Nau 
Corporation, didn't you just tell us that you couldn't tell these materials 
from some others just like them? A. Of course. 

Q. I beg your pardon? A. Of course, I said that. 

Q. You could not tell those from some others just like them. 

Well, Mr. Phillips, if you couldn't tell them from some others 
just like them you don't know whether these particular pipes belonged 
to the Nau Company or not, do you? A. (There was no audible response. ) 

Q. These particular pipes? 

ss * ae * 
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THE WITNESS: I couldn't positively say. I said they are 
identical to what we have used, various types of pipes and various 
grades of lead. ! 
* * aK * 5 : xx 
PERCY L. ROEDER 
was called as a witness by the United States. 
a x sd * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: : 
Q. Will you state your name and occupation, sir? A. Percy L. 
Roeder. I am an electrician for the Walter Truland Company, foreman 
electrician on a Pollin apartment 6101 Sixtheenth Street, Northwest. 


2* * * * * . * 


| 


Q. Now, can you tell us, sir, whether on July 16th, 1956, you 
had a tractor trailer that contained any equipment? : A. We did. 

Q. On July 16th, 1956, what time did you go to work? A. Oh, 
I got there a little after seven o'clock in the morning. 

Q. And on that occasion did you have the chance to see this 
tractor trailer that had the equipment, sir? A. Yes. When I went 
in to open the door, why, the lock was gone on the door. The door 
wasn't open but there was no lock on it. And -- 3 

Q. Now, can you tell -- could you tell us whether it had been 


broken, open, sir? A. Yes. It looked like something had been put 
behind there and pried. | 


Q. Can you tell us whether any equipment was missing from the 


tractor trailer there, sir? A. Yes, there was some equipment miss- 
ing and some tools -- no equipment but all tools. | 

Q. Tools. What was missing, sir? A. There was two Stillson 
wrenches and a couple of -- two tube cutters. ! 

Q. How much were the Stillson wrenches ? AL. There were about 
$5 apiece. | 

Q. And now about the tube cutters? A. The tube cutters,about 
$3 apiece. : 

Q. And whose property was that? A. That was the Walter 
Truland Company -- : 
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Q@. Truland Corporation? A. Truland Corporation. 
Q. Now, was any of your property missing? A. Yes. There 
was a tapeline, a hacksaw, and a rule belonged to me. 
@. And how much was the value of the tapeline? A. About $5. 
Q. How about the hacksaw? A. Hacksaw was about $3. 
Q. Now, has your property or any of the property of the Truland 
Company that was missing been recovered, sir? A. Nothing at all, sir. 
Q. I show you, sir, what has been marked as Government's 
Exhibit No. 3 for identification, which is a one page statement. 

I ask you if your name or initials appear thereon? A. Yes, 
Sir, right there. PLR, July 25th, 1956. 

Q. Did you place the PLR there, sir, and the date? A. I did,sir. 

Q. And where was it that you placed that on? A. That was in the 
precinct police station. I think it is No. 6, if I am not mistaken, 
precinct station. 

Q. Now, on that occasion was the person who gave this state- 
ment there -- Signature acknowledged as his, sir? A. Yes, Sir. 

Q. Do you see that person here in the courtroom? A. That 
gentleman sitting over there. 

oe * * * 

LOUIS VIENER 
was called as a witness by the United States. 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and business and occupation? 
A. Louis Viener. I am engaged in the scrap business at 200 M Street, 
Southwest. 

* 5 * * * * * 

Q. Showing you what is marked as Government's Exhibit No. 1 
for identification, which is some copper tubing, I ask you if you can 


identify it? A. I car, sir. 
Q. And how do you identify it? A. This material was sold to 
me on the 11th of July. 
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Q. Now, who sold it to you? A. A man by the name of Colon 
Lockley, Jr. 

Q. Was anyone else there with him in addition to Lockley, sir? 

37 A. There was a woman with him. 7 

* 5 * * ak * 

Q. Now, showing you what has been marked as Government's 
Exhibit No. 2 for identification, which is some | can you identify 
that, sir? A. Ican, sir. ! 

Q. And did you have that in your place of business in July, 1956? 
A. Yes, sir. | 

Q. Can you tell us when it was received in your place of business ? 
A. ThatI cannot recall. Mr. Taxin -- 


Q. It was not received by you? A. No, sir. : 
x* * * * sd 


CROSS EXAMINATION 
BY MR. PEARSON: ! 
38 Q. Mr. Viener, did I understand that you had | a partner in that 
business? A. Yes, Sir. ! 
Q. His name is Taxin? A. Taxin, T-a-x-i-n. 
x* * 5 3 a bd | * 
Q. Well, you said that you recognized this as the material in 
your shop. A. They had been bought on July the 11th, yes, Sir. 
Q. Would you be able to tell these particular pipes from any other 
39 pipes just like them? A. It is pretty close. It was fifty-three 
pound, and they are just the pipes that I had set aside with the tag. 
Q. And that was the types you had bought from some fellow named 
Lockley. Is that right? A. Lockley. Colon Lockley, Jr. 
ate * * * * | 
Q. Lockley. And do you know who your partner bought the lead 
from? Was it Lockley or somebody else? A. Lockey. The name that 
you are talking about is Lockley. . 
Q. Yes. When did your partner buy the lead from whomever he 
bought it? A. That I don't know, sir. | 
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Q. You don't know? A. No, sir. 

Q. But you yourself bought some pipe from Lockley and a woman? 
A. That is right. 

* * ak * * * 

@. Now, was the lead in there at the time that the police came 
and took the pipes? A. ThatI can't recall, sir. 

Q. You don't remember. And you don't know who your partner 


bought the leadfrom? A, No, sir. 


* 


oe ae * 
TEDDY E. THANOS 
was called as a witness by the United States. 
! DIRECT EXAMINATION 
BY MR. CAPUTY: 

* 


ax * * * * 


Q. Will you state your name and assignment? A, My name is 
Teddy Thanos. I am assigned as a precinct detective in the Sixth 


Precinct. 
, ae *x * * * * 


Q. Directing your attention to July 25th, 1956, did you see this 
defendant? A. I did. 

Q. And had you seen him on July 24th, 1956? A. I had. 

Q. Andabout what time was it that you saw him on July 24th, 
1956? A. About six p.m. on the 24th when he was brought in from 


Virginia. 


Q. Do you know who brought him in from Virginia, sir? A. Yes. 
It was Detective Culpepper and Dalton. 

Q. Now, on July 24th, 1956, can you tell us whether a statement 
was given by this defendant? A. There was. 

Q. Now, were you present from the beginning of that statement 
to the end of that statement? A. I was. 

Q. Can you tell us who typed that statement? A. Sergeant 
Culpepper. 

Q. Did you see the defendant sign that statement? A. I did. 

Q. Did you sign the statement? A. I did. 
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Q. Now, in addition to Sergeant Culpepper, who typed that state- 


ment, who else was present? A. Detective Cox. | 

ae * aK * cs ok 

Q. Showing you what has been marked as Government's Exhibit 
No. 3 for identification, is that the statement that was given by this 
defendant on July 24th, 1956? A. Yes, it is. ! 

Q. Now, would you look in the margin of that statement, sir? 

Is there a date and some initials there, sir? A There is. 

Q. And can you tell us how those initials and the date got on that 
statement, Government's Exhibit No. 3 for identification ? A. Yes. 
It was on the morning of July the 25th, at the Sixth Precinct. The two 
complainants in these housebreakings were brought -- were told to 
come to No. 6 Precinct. : 

In the presence of the defendant, the defendant was given this 
statement to read and asked him if that was his handwriting and his 
Signature. He had told the complainants that it was. And he had told 
the complainants that he made this statement to Sergeant Culpepper. 

At that time we had both complainants initial the margin of the 
statement. 

Q. Now, in addition, on July 25th, 1956, did the defendant 
Blackney say anything else to you, sir? A. Yes, he did. We had 
some other property that was recovered from the junk shop at 200 M 
Street, Southwest, and there was some copper tubing, pipe. We had 
asked Blackney about this property here. 

He had told me and Detective Cox -- 

MR. PEARSON: I object, your Honor. 
THE COURT: Overruled. 
THE WITNESS: That he and Lockley at an: earlier date had 
entered the same place and taken this copper. Detective Cox and 
I recovered this property from the 200 M Street, Southwest, where 
Lockley, Colon Lockley, a co-defendant who was with Blackney went to 
that junk shop with Blackney's wife. | 
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Q. Now, who told you about that, that Lockley went with 
Blackney's wife? A. Blackney. 
Q. Was this on July 25th,sir? A. Yes, sir. 


cs * * * * 


REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Showing you Government's Exhibit No. 3, which is the state- 
ment, your signature is on there, sir? A. It is. 

Q. Now, were any promises given to the defendant in return for 
that statement, sir? A. No, sir, there were not. 

Q. Was there any coercion, threats or inducements of any kind 
given -- made to this defendant in return for that statement? A. No, sir. 


Q. Can you tell us whether that statement was freely and volun- 


tarily given by this defendant? A. Yes, hs was told that he could give 


one, could or could not give a statement, if he wanted to. 
* * * a * * 
PRESTON M. COX 
was called as a witness by the United States. 
*x * x* * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and assignment, sir? A, Preston M. Cox, 

Detective, Sixth Precinct. 

* * * * ss * 

Q. Now, directing your attention to July 24th, 1956, were you at 
No. 6 Precinct in the evening of that day? A. I was. 

Q. Now, having been shown what is marked as Government's 
Exhibit No. 3 for identification, which is a one page statement, is your 
name thereon, sir? A. Yes, Sir. 

Q. Now, is it written on it or is it typed on there, sir? A. It 
is typed on. 

Q. Now, with reference to Government's Exhibit No. 3 for 
identification, that one page statement, were you present in the beginn- 
ing to the end of that statement, sir? A. I was, sir. 
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Q. Did you see the person sign that statement, the person who 
gave it, sir? A. I did. | 

Q. Now, do you see that person here in the courtroom the person 
who signed that statement? A. Yes, sir. 

Q. Would you point him out, sir? A. The defendant Blackney. 

* 5 * *« +d 2 * 

Q. Now, can you tell us who typed that statement, Government's 
Exhibit No. 3 for identification? A. Detective Sergeant Culpepper. 

Q. Were any promises given to the defendant in return for that 
statement? A. No, sir. : 

Q. Any inducement of any kind, sir? A. No, sir. 

Q. Were there any threats or coercion or duress involved, sir? 
A. No, sir. : 

Q. And will you tell us whether that statement was freely and 

voluntarily given by this defendant? A. It was. 

Q. Now, would you look at Government's Exhibit No. 3 for 
identification and would you look at the lefthand margin? A. Yes, sir. 

Q. Do you see any initials and date there, sir, in the lefthand 
margin? A. EFP. 

Q. No. My question is do you see them, sir? A. Ido. 

Q. Now, did you see those initials and dates placed on there, 
sir? A, I did. 


Q. Now, at the time that those initials and dates were placed in 


the margin there was anything said by this defendant Blackney? A. The 
defendant admitted that that was his statement. : 

Q. Now, I direct your attention to July 25th, 1956, did you have 
an occasion to talk to this defendant? A. I did. : 

Q. And where was that that you talked to him j A. That was at 
the Sixth Precinct. | 

Q. Now, will you tell the Court and jury -- strike that, please. 

What time was it that you talked to him at No. 6 Precinct? 

A. That was in the evening. On the 25th? ! 
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Q. 25th. A. That was in the mornin;. 
Q. About what time? A. Oh, nine, 9:30. 
Q. Now,will y:u tel! tae Court and jury what, if anything, the 
defendant Plackney or Blackley said to you on that occasion? A. Well, 
on that occasion there he admitted that he had entered -- 


* * * * * * 
Q. Will you tell us what he said? A. He admitted that he had -- 
a * x* * * 5 


THE WITNESS: Iam sorry. He was asked in front of the 
two complainants if he had entered these two sheds, construction sheds, 
and if he had taken anything out of there. 

And he said that he had, in the presence of these witneses, these 
O2 two complaining witnesses. It was at that time that this state- 





ment was shown to him in the presence of the witnesses. 
| * * * * * 


4 


Q. Now, was anything said by this defendant concerning the 
offense of July 10 or 11th, 1956? A. There was. 
Q. And what did he say about that? A. He said that he and 
Lockley went to the premises on the 10th and that they entered the « 
building and that they chopped a piece of copper piping that had been si 
installed away from the building, and that they also stole some or took 
some copper that was lying there. os 
And he said that Lockley in company with his, Blackney's wife, 
took this copper to the junk shop and pawned it. 
* a 3 * * * 
33 Q. Now, do you know whether a drive-it gun was recovered? «: 
A. Yes, Sir. sk 
54 Q. You know that of your own knowledge? A. Yes, sir. 
Q. And by whom? A. It was recovered by Detective Roberts 
of the Sixth Precinct. 
Q. And where was it recoveredfrom? A. It was recovered from 
Sixth -- I will have to refer to this, sir, -- 1303 H Street, Northeast. 


\| 
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Q. And what is that place, sir? A. Thatisa secondhand dealer, 


! 
| 


a pawnshop. 3 
* * ae * * * 





Q. Now, other than that, sir, was there -- did you have any 
conversation with the defendant concerning the construction job, sir? 
A. I did. 

Q. Will you tell the Court and jury what, if anything, he said to 
you about that construction job? A. I asked him how he decided to go 
to that particular place and break in and he said that he had worked on 
that job in the early stages of it when they were excavating there and 

that he drove a truck and that while he was there working he 
observed the lead and copper pipe in these various sheds. 

* x * * 5 * 

CROSS EXAMINATION 
BY MR. PEARSON: 

Q. Now, Mr. Cox, about what time of the morning of July 25th 
did you see the defendant? A. Well, it was rather early. I would say 

around 9:30. 

Q. Around 9:30? A. Yes, sir. | 

Q. And where did you see him, in one of the rooms there? A. 
Yes, sir. : 

Q. Was there anyone present with him at that time? A. There 
was. : 

Q. And who was there,sir? A. Detective Thanos was there and 
the two complainants. | 

Q. And, Mr. Cox, who are the two complainants who were there? 
A. One is named Phillips and the other -- I don't recall his name, sir. 

Q. Would that be Mr. Guyner? A. Guyner, yes. 

aK * ae * * ak 

Q. Yes, sir. Now, will you tell us, Mr. Cox, what took place 
with respect to the defendant, what took place in that room when the 
defendant was brought in, where you and Mr. Thanos, Mr. Phillips and 


Mr. Guyer were present? 
MR. CAPUTY: Now, do you mean Guyer 0 or Roeder? What 
was the name? Guyer, did you say? 





28 
THE COURT: Well, I don't understand this name "Guyer". 


Where did that come from? 
MR. CAPUTY: That is what I would like to know. 
MR. PEARSON: I thought he said his name was Louis Guyer. 
THE WITNESS: One's name is Phillips and the other man -- 
THE COURT: Was it Roeder, Percy L. Roeder? 
THE WITNESS: Roeder, he is the man that is with the 
electric company. 
THE COURT: Yes. 
THE WITNESS: RLR. Roeder. 

bs * ae * * * 

Q. Now, will you tell us what transpired after the defendant was 
brought into the room? A. Well, the defendant was brought into that 
room for the purpose of the two:defendants, to see the statement and for 
him to tell them that he had -- 

THE COURT: Not the two defendants. You mean complain- 
ants ? 

THE WITNESS: I mean, the two complainants and to tell 
them that he was the man who had writ this statement. 

BY MR. PE ARSON: 

Q. And at that time when he came into that room, is that the 
moment that he signed this statement? A. Well, it was a few moments 
had past, not too long. 

Q. Well, he -- did he sign the statement that same morning? 

A. No, no. He signed the statement the evening before. 

Q. Oh, Isee. Well, Mr. Cox, were you present when the 
defendant signed the statement the evening before? A. I was. 

Q. Will you tell us about the time of evening it was? A. That 
was about, I would say, between seven and eight o'clock. 

% sd ss * * * 

60 Q. Now, did you witness the defendant signing this statement? 
A. Yes, sir. 
Q. Will you tell us about what time he signed the statement? 
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A. I think it was around eight o'clock; somewhere between seven 
and eight. 

* * * * *x : * * 

Q. Was the statement already typed when you first came to the 
room? A. No, sir. 

Q. Did you witness Sergeant Culpepper typing the statement ? 

A. I did. | 

Q. You were there throughout this entire time, sir? A. Yes, sir. 

Q. Now, will you tell us who read the statement ? A. Sergeant 
Culpepper read the statement. : 

Q. He read it to the defendant? A. To the iarendlade and the 
defendant made a statement that he couldn't read or write so well, but 
he -- : 

Q. Yes, sir? A. -- but he knew that that was -- 

Q. Now, you heard Sergeant Culpepper read this statement, didn't 
you? A. Yes, sir. | 

Q. Now, would you look at that statement? : 

Have you looked at that statement carefully ? A. I have read the 
statement. 

Q. I mean today? A. Not today, no, sir. : 

Q. I would like for you to look at that statement and tell us 
whether that is the same statement that Sergeant Culpepper read to 
this defendant at that time? A. Yes, sir, Iam sure that is the same 


statement. 


Q. Now, you saw the defendant sign this piece of paper in front 


of you, didn't you? A. Yes, sir. 

* * * + 3 * * * 

Q. Did you see anyone else either initial or sign this statement 
that evening? A. I saw Detective Thanos sign this statement. 

Q. And that was the same evening of July 24th? A. That was -- 


yes, that was the same evening. 
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Q. Now, was there anyone other than Detective Thanos who 
initialed it or signed it? A. I saw no one else. 

Q. Did he put his initials on it or did he sign it? A. Well, I 
couldn't tell you that. I would have to check that. 

: Q. Well, did you see him do it, sir? A. Isaw him with the 
statement and Sergeant Culpepper asked him to sign it. 

Q. Anddid-- A. I saw him writing on the statement. 

Q. Yousawhim writing on the statement? A. Yes, sir. 

Q. Now, did you see anyone else write on the statement at that 
time? A. No, sir. None other than the defendant. 

Q. Yes. After the defendant signed that statement was it read 
tohim? A. It was, sir. It was read to him. I don't recall whether 
it was before or after he signed it. 

Q. But sometime during that meeting it was read to the defendant ? 
A. Yes, sir. 

*« 3K * * * cd 

Q. Did you hear Mr. Thanos use any threats against the 
defendant ? 

MR. CAPUTY: Now, I am assuming, your Honor, that he 
is going to be able to back all of this up. Now, he is the one that is 
going into it and I am assuming that he can. 

If he can't I think it is highly improper. 

MR. PEARSON: We intend to do so, your Honor. 

MR. CAPUTY: All right. 

THE COURT: You may answer. 

THE WITNESS: No, sir. 


* * * * mK * 


Q. Did you see the defendant being kicked? A. No, sir. 


Q. Did you hear the defendant being threatened by anyone during 
this entire period? A. Byno one, no, sir. 
Q. So that it is your testimony, Mr. Cox, is that the defendant 


was not induced by any means to sign this statement? A. That is true, 
sir. 
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That is he was not induced by any promise of reward? 


No, sir. 
He was not threatened? A. No, sir. : 
He was not physically touched to sign this statement? A. No, 


ok x * 


ARTHUR L. DALTON : 

was called as a witness by the United States. * * * : +S RES SF 
DIRECT EXAMINATION | 
BY MR. CAPUTY: : 

Q. Will you state your name and assignment? A. Detective 
Arthur L. Dalton, assigned to No. 6 precinct. | 

Q. .Were you assigned to No. 6 Precinct, sir, in July of 1956? 
A. I was, sir. | 

Q. Now, during the course of your duties mo you assigned to 
No. 6 Precinct in July of 1956-- did you arrest one Lockley -- not 
Blackney, but Lockley? A. I did, sir. : 

Q. And as a result of certain information, sir, did there come a 
time then that you made an arrest of the defendant or assisted in the 
arrest? A. I did, sir. ! 

Q. And where was he arrested? A. In Virginia. 

Q. By whom? A. By Detective Sergeant Culpepper and myself. 

Q. Now, what time was it that you arrested the defendant in 
Virginia with Culpepper? A. Approximately three p. m. 

Q. Now, after the arrest can you tell us whether he was taken 
before any committing magistrate, sir? A. He was, sir. 

Q. Where was he taken? A. He was taken to the county seat, 
Front Royal, and there it was a judge. And before this judge he was 
told what his rights were. And that if he didn't want Ds he wouldn't 
have to come back to the District. ! 

This judge read this to him in our presence ani he waived it. 
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Q. Waived the hearing? A, Yes, sir. 
Q. Now, what time did you return to the District of Columbia? 


A. We returned approximately six p.m. 

@. And where did you take the defendant? A. No. 6 Precinct. 

Q@. Now, after the defendant was taken to No. 6 Precinct did you 
stay there or what did you do? A. I stayed there a short while, stayed 
there long enough that he started a statement which the defendant gave. 

Q. Were you there throughout the entire statement? A. No, Sir. 
I left. 

Q. How much of the statement were you there -- what do you 
mean by that you stayed until he started the statement? A. Well, he 
just started a statement and, of course, I had been working anumber of 


hours, so Sergeant Culpepper was there. So I left. 
* * * x * 


CROSS EXAMINATION 
BY MR. PEARSON: 

Q. Who typed the statement? A. Sergeant Culpepper is the one 
that started it. Now, I don't know what took place after I left. 

Q. And who else was present at that time, sir, if anyone? A. 
At that time Detective Thanos was present. 

Q. Was there anyone else there, sir? A. As far as I can 
remember, no, sir. 

Q. Was Mr. Cox there, the Detective Cox? A. Well, at that 
point -- that is the point I can't bring out. I don't know whether 
Detective Cox came in right before I left or not. 

* aK * + x bs 

Q. Who interrogated the defendant? A. Sergeant Culpepper. 

Q. And that was on the ride up from Virginia, was it? A. It 
was on the ride back from Virginia. 

Q. Yes, sir. Did you tell us that you went directly from 
Virginia right to No. 6 Precinct? A. We -- in the county seat in 
Front Royai, after the defendant waived it we went with a state trooper 
to pick up our cruiser and from that point we came direct to No. 6 
Precinct from Virginia. 


* ak 
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Q. Now, the defendant was asked certain questions during that 


ride. 

Is that right? A. Thatis correct. 

Q. And do you see his answers on that paper? A. He had an 
answer on the paper, yes, sir. ! 

Q. And the statement that is on that paper is the same as the 
answers which were made during that ride. , 

I Is that right sir? A. I didn't say that, sir. | 

Q. Well, is that right, sir? A. It is not right. 

Q. The statements made on the way up are different from this 
statement here? A, The statements made on the way back were a 
little different than they are on that. i 

* * * * * | * 

Tuesday, January 15, 1957 
ARTHUR L. DALTON : 
the witness on the stand at the time of adjournment on Monday, January 
14, 1957, resumed the witness stand and testified further as follows: 
REDIRECT EXAMINATION _ 
BY MR. CAPUTY: . 

Q. On cross-examination, sir, you stated that there was conver- 
sation with the defendant on the way back from Virginia to the District 
of Columbia. : 

Is that correct, sir? A. That is correct. | 

Q. And you heard the entire conversation? A. That is correct. 

Q. Now, you have been shown Government's Exhibit No. 3 for 
identification, which is a statement signed by this defendant. And you 
were asked if there were any differences in this written statement, 
Government's Exhibit No. 3 for identification and the conversation that 
took place on the ride from Virginia to the District of Columbia? A, 
That is right. 

Q. Do you recall that? A. Yes, sir. : 

Q. And what was your answer, sir, that there was some difference ? 
A. That is right, sir. | 

Q. Now, can you tell us what the differences are between that 
statement, which is Government's Exhibit No. 3 for identification, and 





the conversation? A. At one point on the way back Sergeant Culpepper 
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in his interrogation of the defendant, he asked him where his car was. 
He stated his car was over where he worked in Virginia. 

Sergeant Culpepper then asked him if he had any material that was 
taken from the housebreaking at Sixteenth and Rittenhouse Street in 
his automobile. 

Q. By that do you mean property that was taken, sir? A, That 
is correct, sir. 

Q. Continue. A. The defendant stated that he had some tools in 
the back of his trunk that was property that was taken from the house- 

reaking. A little later on -- 

Q. Well, was anything said by Detective Sergeant Culpepper 
with respect to those tools that the defendant said were in the trunk of 
his car? A. Sergeant Culpepper asked him to repeat it to him, about 
the tools, and he said, yes, that they were in the back of his car. 

Q. Was any suggestion made by Sergeant Culpepper as to whether 
he should go back to seeif the tools were in the trunk? A. Well, ata 
point a little later on in the ride Sergeant Culpepper again asked the 
defendant about those tools in the trunk of his car, and he denied that 


they were in his car. 


So Sergeant Culpepper with that in mind decided that we would 
not go over to where he had his car. It was quite a distance and we 
came on back into the city. 
| Q. Was there any other difference in that oral statement made 
by the defendant in the ride from Virginia from what is contained in that 
written statement, Government's Exhibit No. 3 for identification ? 
A. One other statement that he made when Sergeant Culpepper was 

interrogating him. Sergeant Culpepper asked him as to where 
he brought the copper when he pawned it. And he told Sergent Cul- 
pepper that it was at a junk shop -- the nearest I can remember is 
Third and M Street, Southwest. 

Q. Now, was there any description given of the individual by the 
defendant in the ride as to the description of the person with whom he 
had pawned it? A. He stated that the man that he pawned the stuff -- 
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or the junk shop where he took it and gave the stuff to the man, he des- 


cribed this man as being a little red-nosed man. _ 

Q. Was it red-nosed or red-faced? A. As far as I remember, 
it was red-nose. | 

Q. Now, you stated, sir, on cross-examination that from the 
ride to Virginia -- from Virginia to the District of Columbia that you 
went direct to No. 6 Precinct. | 

Do you recall that? A. I did, sir. : 

Q. Now, on the way in from Virginia was that correct, sir? 

A. I would like to correct that statement. I say we came directly 
back from Virginia to No. 6 Precinct, however, when I went home 
last night I recalled that we made one stop coming back. 

When we went down we took a headquarter's cruiser with ws 
rather than our own precinct cruiser. The reason we brought a 

headquarter's cruiser is the headquarter's a was in 
better shape than our precinct cruiser. 

Now, on our return trip from Virginia we went down to the garage 
underneath Police Headquarters and picked up our own cruiser. We 
took the prisoner out of the Headquarter's cruiser, put him in our 
cruiser, and transported him directly to No. 6 from the garage at 
Police Headquarters. | 

Q. Now, you further stated on cross-examination, sir, that you 
were present after you returned to No. 6 Precinct up until the state- 
ment was begun. | 

Just what do you mean by that? A. Well, the statement was put 
in the typewriter and the heading -- I couldn't say. Jt was sone typing 
a222 and more than likely the heading of the statement was being prepared, 
but shortly after the statement was put in the typewriter and there was 


some typing done by Sergeant Culpepper I left. 
ae ae x x 
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VERNON H. CULPEPPER 
was called as a witness by the United States. * * * * * * * 

DIRECT EXAMINATION 

BY MR. CAPUTY: © 

: Q. Will ya state your name and assignment? A. Vernon H. 
Culpepper, assigned as Detective Sergeant in the Sixth Police Precinct. . 
, Q. What was your assignment, sir,in July of 1956? A. The same. 

Q. In July during the course of your official duties did you 
assist in the arrest of the defendant? A. Yes, I did. 

Q. On what day? A. That was the 24th of July. 

cd d * aK . * * 

Q. Now, whereabouts in Virginia did you assist in the arrest of 
the -- A. In Loudoun County -- no, Iamsorry. It was Clarke County. 

Q. After his arrest in Virginia can you tell us whether he was 
taken before a committing magistrate? A. He was taken before a 
Judge Moore in Warren County. 

Q. Was apreliminary hearing had or was there a waiver of that 

preliminary hearing? A. He waived the preliminary hearing, sir. 

Q. Now, what time did you start back to the District of Columbia 
with the defendant? A. I would say it was after three o'clock. 
| Q. Now, on the way back -- strike it please. 

Was any other officer with you at the time? A. Yes, sir. 
Detective A. L. Dalton of the Sixth Precinct. 

* * + * * * 

Q. Now, on the way back, sir, from Virginia did you have a 
conversation with this defendant as you were driving that car? A. Yes, 
sir, I did. 

Q. Now, did there come atime, sir, then that you arrived in 
the District of Columbia and what time? A. Did you say -- 

Q. What time did you arrive in the District of Columbia? A. We 


arrived at the Detective Bureau at just about six p.m. 
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Q. And at the Detective Bureau what did you do? A. I turned 
in the cruiser that I was driving, turned the keys in upstairs on the 
third floor and we rode to the Sixth Precinct in Cruiser 206 which 
Detective Thanos of the Sixth Precinct had ata down to Head- 
quarters to meet us in. } 

Q. And at the Sixth Precinct, sir, did you -- did there come a 
time that the defendant gave you a written statement ? A. Yes, sir, 
there did. | 

Q. Ishow you what has been marked as Government's Exhibit 
No. 3 for identification and ask you if this is the statement that the 
defendant gave you at No. 6 Precinct on July 24th, (1956 ? A. Yes, sir, 
it is. : 
Q. Now, who typed that statement? A. I did, sir. 

Q. What time was the statement started, sir? A. I started it 
at 6:50. 

Q. And about what time did -- was it finished ? A. I would 
estimate probably 7:30, something like that. : 

Q. Now, was that statement signed by the def 2andant? A. Yes, 
sir, it was. 

Q. Now, did he sign that -- strike it, — 

Can you tell us whether the defendant knows how to read and 
write? A. I asked him that prior to starting on the statement and at 
that time he said, yes, he could read and write and he asked me if he 
could read the statement I had taken from another defendant and I re- 
fused to permit him to read that statement. | 

Q. Was that the Defendant Lockley, sir? A. | Yes, sir, it was. 
He told me that he could read some. He said he read newspapers and 
he wouldn't be sure he could read every word in the statement such as 
he was going to give me. | 

Q. Then did you read it? A. I took the statement from him and 
I took the statement out of the typewriter, put it on my desk. He stood 
over me on my left and I read the statement to him and I said, “Tf 


there is one thing here that you do not understand you stop me". 
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I had prior to that read the top two columns to him in which it 
identifies the -- what the statement is relative to and in the second 
column in which he is warned of his constitutional rights. 

That was read to him before he started giving the statement. I 
read it over again to him and then I read the body of the same to him 
and then he signed it. 

Q. Now, in point of time, when did he sign it? 

Did he sign it before you read it or after you read it to him? 
A. He signed it after I read it to him. 

Q. Now, was that statement witnessed by any other person, sir? 
A. Yes, sir. 

Q. By whom? A. Detective Cox and Detective Thanos were 
present when he signed that statement, sir. 


Q. Did any police officer append his signature to that statement? 


A. Yes, sir. 


Q. Who? A. Detective Thanos. 

Q. Now, was there -- in addition to Detective Thanos’ name 
which is written there, is there any other name on there, any other 
officer's name? A. Yes, sir, Detective Cox. 

Q. And who placed that on? A. I did, sir. 

Q. Did you sign the statement? A. No, sir. 

Q. Or witness it, sir? A. I witnessed it, yes, sir. 

Q. No, but did you sign your name to it? A. I did not, sir. 

Q. Now, would you look at Government’s Exhibit No. 3 for 
identification, sir, and tell us whether that statement contains every- 
thing that was said by the defendant on the way from Virginia to here or 
whether there is any difference between what he said orally and what is 
in that statement? A. The statement is approximately the same. It is 
a little more in detail in the statement than as was given to us in the car. 
| For instance, he located the date on the calendar at the precinct 
as the calendar on the wall, and he located the date and pointed to me 
and he said he knew it was Friday, the 13th because they had talked 
about it being an unlucky Friday, and we did not talk about that in the car. 
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Also I recall that in the car he went into a little more detail in 
describing the man who bought the lead from him, the lead and copper. 
He did that because I asked him to describe the man to me. I did not 
ask him to describe the man to me when he was giving me the statement. 

Q. Now, did he describe the man to whom he pawned the copper-- 
the lead or the copper? A, Lead and copper, sir. 

Q. On the ride? How did he describe the man ? A. He said 
he was a little red-faced man. | 

Q. Now, was there any other thing that was - in the ride from 
Virginia to here that is not embodied in the statement? A. I recall 
that we had a question -- we asked him in the car in reference -- we 
had asked him that before we left the state police also. We were trying 
to ascertain if there was any property in his automobile which was on a 
Government installation. | 

At one time he told us there was not any. Then when he made nis 
statement of admission in the automobile he said that there was some 
property. Then we talked about going back and picking that property up 
and then he said he remembered that he had taken it out and done some- 
thing else with it; he knew it wasn’t in the car. 

Then I see in the statement and I remember that I asked him about 
it again at the station. He mentioned again at the station the property, 
some few pieces of tools were in his car back at the Government installa- 
tion, and I called it to his attention then. | 

I said, "In the car you told us there was not anything. Now, is 
there or isn't there?" He said, ''There were one or two pieces." That 
is the only differences that I recall. ; 

Q. Now, in whose language is that statement, | ‘the body of the 
Statement? A. The only deviation from using his own language is in 
the last three lines and prior to taking the statement from him I told 
him I was going to put those lines in. I will read them to you if you want. 
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@. No, not yet. Now, were any promises made to the defendant 
in return for that statement? A. No, sir, none whatsoever. 

Q. Any inducements of any kind? A. No, sir. 

Q. Was there any threat or coercion involved in securing or 
obtaining that statement from the defendant? A, No, sir. 

Q. Any duress? A, No, sir. 

Q. Was that statement freely and voluntarily given by the 


defendant? A. Yes, sir, it was. 


Q. Now, would you look at Government's Exhibit No. 2 for 
identification, which is some lead part of some lead, and I ask you if 
you can identify Government's Exhibit No. 2? 

Would you step down, please? 

A. (complying). 

Q. Can you identify Government's Exhibit No. 2 for identifi- 
cation, part of that? A. I can identify that as being similar to the 
lead that I recovered from the address that this defendant gave me. 

Q. And how much lead did you recover, sir? A, I recovered 
approximately 975 pounds. They are -- there are twenty-three sheets 
in all which would include that sheet which are all similar to that one. 


Q. And where did you recover it? A. 200 M Street, Southwest. 


That is Taxin and Viener, Junk Dealers. 
MR. CAPUTY: At this time, if your Honor please, I would 


like to offer into evidence Government's Exhibit No. 1 for identification, 


which is the copper tubing -- 

MR. PEARSON: Objection. 

MR. CAPUTY: Government's Exhibit No. 2 for identifi- 
cation, which is part of the lead that was recovered -- 

MR. PEARSON: Objection. 

MR. CAPUTY: -- and Government's Exhibit No. 3 for 
identification, the defendant's statement. 

MR. PEARSON: Objection. 

THE COURT: No. 1 is received. No. 2 is received. Step 
up as far as No. 3 on this. 


(Thereupon the objects hereto- 
fore marked as Government's 
Exhibit No. 1 and No. 2 for 
identification, respectively, 
were received in evidence. ) 


(At the bench:) : 
THE COURT: Your objection to the statement is what, 


counsel ? | 
MR. PEARSON: My objection, your Honor, is that the 
statement was taken from the defendant by virtue of force and duress. 
THE COURT: Well, do you want a special hearing outside 
the hearing of the jury on that? 
MR. PEARSON: Perhaps we ought to have it in the interest 
of justice. 
* * * 
DAVID BLACKNEY 
was called as a witness by the Defense. * * * : * * 
DIRECT EXAMINATION | 
BY MR. PEARSON: 
Q. Is this your signature? A, That's my signature. 
Q. Did you sign this paper? A. Yes, I signed that paper. 
Q. You did sign the paper? Where did you sign it? A. I signed 
it in No. 6 Precinct. | 
Q. And do you remember when you signed ” A. I signed it 
the 26th around about to my estimation, it was about 9:30 or maybe, 
something to ten o'clock on the 26th of July. | 
Q. What day were you arrested? Do you remember ? A. I was 
arrested the 25th of July. | 
* * * * * | * 
Q. Now, was the statement read to you before you signed it? 
A. No. The statement wasn't exactly read to me. He asked me about-- 
Q. Who? A. That officer sitting back there, the grey-haired 
fellow, the grey-haired fellow asked me about Johnny Gordon's wife -- 
MR. CAPUTY: Which one? | 
THE WITNESS: The one in the back. 
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THE COURT: Let the record show who that was. 

MR. CAPUTY: Officer Cox, your Honor. 

THE WITNESS: Officer Cox, he was asking me about this 
man, Johnny Gordon's wife. He told me, said, ‘What the hell did you 
do to Johnny Gordon's wife?" Says, "The man is upset about his wife 
and you took his old lady from him and the man has been running around; 
he's about gone crazy about his wife. What did you do?” 
| I said, "The last time I had her she was down in Washington. 
Right now I don't know where she is." 

* * * * HE ae 
Did you see this statement typed? A. No, I didn't see it typed. 
| Q. After you got back from Virginia where were you taken? 
A. I was taken down to No. 1 Precinct, down underneath it in the tunnel. 
Q. And from No. 1 where did you go? A. Carried me to No. 6. 
* K * x 2k * 
| Q. Justa minute, Mr. Blackney, let's get to the statement, 
itself. 
When you first saw these detectives, officers, down in Virginia 
did they inform you that there were charges against you in the District? 
A. No. They told me they didn't have no charges. Told me they wanted 


me as if -- see if I could be identified. The man identify me where the 


stuff was carrying -- said he had some guy locked up on a housebreaking 
charge down here and have -- 

Q. Did they tell you the man's name? A. No, they didn't tell 

me the man's name until we got down here. 

Q. When you got back to Washington they told you? A. That's 
right. They told me about this guy named Johnny Gordon and Colon D. 
Lockley. 

Q. When you arrived at No. 6 Precinct or on the way up from 
Virginia, rather, were you questioned? A. No. Wasn't no questions 
whatsoever about the housebreaking. The only thing that he said to me 
about anything that he first made a crack, he was talking -- 


* * * * +d x 





43 
Q. When you got to No. 6 were you questioned” A. Yes, sir. 
He asked me -- 
Q. Who questioned you? A. This officer down here. He 


questioned me. 


Q. Detective Sergeant Cox? A, Yes, sir. | 
Q. The man in the brown suit? A. That's right. He questioned 


Q. And who else questioned you? A. This fellow here. He took 
and kicked me when he come back. He asked me ad 

Q. Well, let's identify him. A. The black suit on there. 

Q. The dark suit? That is Mr. Thanos. A. | That's right. 

Q. Now, the two of them questioned you? A. That is right. 

Q. Anybody else there? A. He was there. : 

Q. Sergeant Culpepper? A. Yes, he was there that night -- not 
the day, that next day when I signed the statement ‘| wasn't there. Them 
two, that fellow down there was the one. | 
Q. So that Sergeant Thanos and Sergeant Cox was there? A. That 
is right. | 

Q. They questioned you? A. They questioned me. That's right. 

Q. Now, will you tell us about that questioning? A. Well, he 
asked me about this place being broken into -- : 

Q. Who? A. Sixteenth and Rittenhouse. This officer down here. 
The one with the brown suit on, that next morning. : 

Q@. The one with the brown suit on is Sergeant Cox. A. Sergeant 
Cox. : 

Q. Will you use names, please? A. So he asked me about this 
place being broke in up there at Sixteenth and Rittenhouse Place. Sol 
told him I didn't go in the place. | 

So he says, "Yes, we got two witnesses that said you went in the 
place."" I said, "Who's the witnesses?" He said, "This boy, Johnny 
Gordon, and Colon D. Lockley, and I can get them to say". I said, 
"Well, you get them and bring them to me." 3 


* * a * * 
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Q. Mr. Blackney, you will have to speak more distinctly. We 
can't understand you. A. He said, "Them officers last night said you 
didn't sign the statement now but you are going to sign it today". He 
said, "We are going to carry down to the place where this stuff is 
supposed to be -- have been carried". 

He said, "If that man identifies you you will now be in trouble". 
So I said, "Well, Iam ready to go". So he carried me on down there, 
this sergeant what you say his name ? 

Q. Cox? A. Cox and the other one with the black suit on. 


Q. Sergeant Thanos? A. Sergeant Thanos carried me on down 


where the stuff -- this stuff here was supposed to be carried. So they 


got me down there. So they said, ''Well, this boy here says him and 
Colon Lockley brought the stuff down here to you". 

Q. Who said that? A. That's what the officer said, there, 
Sergeant Cox said -- 

Q. Cox? A. That's right. So the man says, "No, I haven't 
never seen that man"; says,"I told you yesterday when you were down 
here Colon Lockley brought the stuff down here and I took the tag number 
of his car". 

He says, "You down here keeping at me. I never seen that man 
down here today. I give you all yesterday the man's tag number of the 
car and give you the boy's name and I think he had a woman with him". 

He said, "Who was that, your wife?" I said, "It could have been. 
I don't know ‘cause at that time me and my wife was on a bust". I said, 
"It could have been. I don't know". 

So he said, "Well, I believe the stuff is around here somewhere. 
Colon said you brought the stuff down here." So they went, looked all 
over the place and asked a couple of colored fellows that worked at the 
place had they seen me and I don't know what they told the man. He was 
up there talking to them. 

So he carried me other places where they figured the stuff had 
been sold at and nobody told him they had seen me and also carried me 
to the place where the guns -- where this air compressor gun supposed 
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to have been pawned at the pawn shop and kept me in the car and these 
other went in the place and when he come out, he said, "Well, he got 
the gun from Johnny Gordon but", he said, "Johnny Gordon says this 
man give him the gun to hold, and he took his wife and she had 
his money". : 

And said, -- | 

Q. Wait a minute, now. You are talking about an air compress-: 
ion gun and where were you at the time? A, We was on the -- we was 
coming from the place where the gun was supposed to have been found 
at in Northeast. | 
Q. HStreet, Northeast? A. H Street, Northeast. So he said, 
"Well", -- | 

Q. Who said? A. The officer, one with the brown Suit on. 

The other one was driving. The man with the black suit was driving. 
He said, "Well, Johnny Gordon said the gun was pawned in his name 
but the only thing we got" -- says this Johnny Gordon says myself and 
Colon D. Lockley give him the gun to hold. , 

And says I had took his wife and she had his money. And only 
way that he could get some shoes for hisself, that he had pawned the 
gun to get some shoes because his wife took the money that he had to 
get some shoes with. : 

So I said, "No, his wife didn't have the money ‘cause she asked 
me about getting a place to stay and I had to go see a friend of mine 
to get her a place to stay until that following Wednesday until I get 
paid and that is my pay day on a Wednesday." : 

* * * * * 

Q. Never mind. Just tell us what happened. A. When they 
carried me back up to No. 6 Precinct so they told me, I don't know -- 
one of them started -- wanted -- pulled up, they said, "I can't under- 
stand that". | 

That is what he said to this man here. 
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THE COURT: Take your hand down. 
BY MR. PEARSON: 

Q. We can't understand you and we have got to understand you. 

Now, you speak a little bit -- 

A. This is what he said to that officer. He said, "I can't under- 
stand this. I am turned around on this damn thing". That is what he 
said. 

MR. CAPUTY: Who said that? 

THE WITNESS: This one with the brown suit, talking to the 
one with the black suit. 

BY MR. PEARSON: 


Q. Sergeant Cox? A. That's right. He said, "Colon Lockley, 2 
Goddamn black son of a bitch, told us yesterday, the other day, that w 
116 | I stole Johnny Gordon's car and used his name and carried the 


stuff down and sold the stuff". * 
| And he said, "Damn", the man said he never seen me before and 
he said, hell, -- that is what they was talking about. I was sitting in 
the back like I wasn't paying no attention. He said, ''What will I do, 


carry him to No. 1?" He said, "No, to No. 6". 


I guess that was around ten o'clock or something like that. i 
Q. This was ten o'clock in the morning of the day after you were ~ 
arrested? A, That was the next day around about, I guess it was about 3 


ten o'clock or maybe -- 
Q. The day after you were arrested? A. That's right. 
Q. In Virginia. All right. A. So they carried me back up to the 


precinct. So he asked me, says, "Look here," -- this is what locked 2 
me back up in the cell. I guess I stayed in the cell about twenty-five : 
or thirty minutes. “ 

So they called me back out. So he told me, he said, "Look here, a 


we got some papers here for you to sign". He said, "How far did you si 


go in School?" 
THE COURT: Who said that? 
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THE WITNESS: This man right here, the one sitting up 
with the grey-haired fellow. "How far did you go in school ?" 
PY MR. PEARSON: : 

Q. Dalton? A. That's right. I said, "I went to the third grade." 
He said, "Can you read and write?" I said, "No, I can't read and write. " 

He said, "Did you read and write". I said, "No, I can't read and 
write so good". He said, "Well, we have got some papers here for you 
to sign. We have got to use you as a witness, as a Government witness". 

He says, "Now, what you do, sign these papers and" he said 
"we want you to sign the papers so if we want to get in touch with you 
we will know where to find you. We are going to carry you down to the 
court house so you can be a Government witness." | 

So I says, "Okay, I will sign the papers". So I went on and signed 
the papers. After I signed the papers he said, "Well, you know what 
you signed, don't you?"" I said, "Yes, I supposed to be a Government 
witness down at the court house, don't I?" ; 

He said, "No. You signed a paper you and John D. Lockley went 
up there and broke in that place and got that stuff". I said, no. And 
they kept rushing me, said, "We have got to hurry up and get down 
to the court. We are running late. We got to go." : 

I said, "Look here, you got me all messed up". I said, "Look 
here, you can talk to the judge and see if you can get me a light bond 

"cause after all I have got a job and I left out something about my 
clothes". | 

I said, "I got my clothes in the car and I got $300 worth of stuff". 
I had three suits in the car. I had a two-way radio in the car anda 
handkerchief and a battery and I had some brand new tires in the back 
of the car and I told them that before he come get me. 

The man told me they would make restitution for the car. 

Q. After you signed the statement they took you to court? 

A. That is right. 


Q. Now, was there any -- was this statement read to you before 


you signed it? A. No, he did not read the statement to me not until 


i 
' 


I signed it. 





48 
. Q. Were you threatened in any way by any of the police officers ? 
A. Well, that night I was. 
Q. Which night? A. That evening, rather, when he brought me 
from Springfield from No. 1. 
119 Q. Who threatened you? A. The officer, he come by and called 
me out two or three times and asked me about signing the statement. 
Q. Which one? A. The one with the black suit on, he kicked 
me on the leg. 
MR. CAPUTY: Who? 
THE WITNESS: He kicked me on the leg. 
MR. CAPUTY: When was that? 
THE WITNESS: That was the 25th. 
BY MR. PEARSON: 
Q. Sergeant Thanos? A. That was the 25th of July. 
Q. The same day you were arrested? A. The same day I was 
arrested, the 25th. 
| Q. Where was it-- A. Up in No. 6 Precinct. 
Q. He kicked you on the leg? A. That's right. 
, Q. What did he say to you? A. He asked me, says, "You can 
look down" he says, "We can pin a lot of charges on you, God-damn-it; 
we are going to pin them on you if you don't sign the statement." 
| I said, "No, I am not going to sign the statement ‘cause I don't 
120: know nothing about it". He says, "Oh, you know damn well 
nobody else didn't know where the job was and you the only one know 
where it was; you know you went up there and got the stuff". 
And I said, "No I didn't go up there and get the stuff". 
He locked me back up. And the next day -- 
Q. Did anybody else threaten you that day? A. No, didn't no 
one else threaten me that next day. 
} Q. Anyone else strike you or hit you in any way? A. No, nobody 
else striked me the next day. 
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Q. How about the next day? A. I mean after that was. Otherwise 
I am not talking about the 25th now. 25th is when the man kicked me 
the same day he arrested me. | 

But the 26th is when I signed the confession. a next day didn't 
no one threaten me. The man just told me he's going to use me as a 
Government witness and brought me back from the place where the 
man said that he was fouled up on this deal; says Johnny Lockley told 
him -- 

Q. I believe you told us about that. : 

Were you threatened in any way on the day that you signed the 
statement? A. No, I wasn't threatened on the day. 

* * * > * _ * 

Q. When they told you that they wanted you to sign a paper did 
they type it up in front of you? A. No, I didn't see them type the paper. 
When he called me out he had this paper here and asked me to sign this 
paper. That is when he brought me back from over to his place, the 
pawnshop. 

Locked me back up in the cell and I stayed there about twenty- 


| 
five minutes and maybe more. He called me back out and that is when 


I signed this paper. : 

es * * * * | * 

Q. Mr. Blackney, this statement is dated July 24th, 1956, 6:50 
p.m., precinct detectives’ office, Sixth Precinct. | 

Did you Sign this on July 24th at 6:50 or shortly after 6:30 p.m. ? 
A. No. I signed it around about, I guess, about ten o'clock or maybe 
10:30 before they carried me down to the court house. 

So after they got me to the court house the judge asked me did I 
want a lawyer. And I told him, no, I understand I supposed to be a 


witness and this man cut into the judge and stopped me and the judge -- 
* | * 


* CROSS EXAMINATION 
BY MR. CAPUTY: 


Q. The 25th you were taken to the court? A. | No, it was the 
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Q. When were you taken to the court? A. Well, the 25th when 
I was taken to the court. 
Q. Inthe morning? A. That's right. 
Q. So then you weren't arrested in Virginia on the 25th, were 
you? A. Well, I mean, I just made a mistake on that. I just made a 
mistake. That's all. 


* * * * * * 


Q. Do you remember the signatures that were -- do you remember 


the people that put their signatures, their initials there? A. The only 


thing I remember, I don't remember nobody putting anything on it. The 
only thing I remember, them three fellows come down here yesterday to 
ask them had they ever seen me on that job and one of the men told 
them -- 

Q@. Iam asking you this: Now, these initials that are on here in 
the margin of your statement, which is dated, those initials, are the 
25th of July. 

Do you remember those people putting those initials on and you 
telling them that that was your signature and that it was true? A. No, 
I don't remember that. I didn't -- 

Q. You didn't see them put it on -- A. I didn't see anybody put 
it on. 

Q. And you didn't tell them that that was your signature and that 
the statement was true? A. Wasn't no writing on the paper no more 
than the type of paper when the man gave it to me to sign that was -- 
that wasn't nothing on it, no writing or nothing on the paper no more 
than the typing. 

5 a ae * * bs 

Q. All right. Did anybody threaten to do you bodily harm as 
your lawyer questioned Cox? 

Did anybody threaten you to do you bodily harm? A. Well, that's 
threats, when the man kicked me, sure. What is that if it ain't threats 
when he kicked me. What is that? If I kicked you on your leg what 
would you do? 
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Q. What did he say? A. Well, he asked me about this place, 
going up to the place. He said, "You are the only man know that where 
the place was and he got witnesses that you went up there and went in the 
place". | 
And he said, "We got more charges than we can put on you”. 

He said, "You know you went up there. Go ahead and sign the state- 
ment". So I signed it. : 
Q. Where were you kicked? ! 
129 * * * * * | x 
THE COURT: I am going to receive the statement in evidence. 


(Thereupon the document here- 
tofore marked as Government's 
Exhibit No. 3 for identification 
was received in evidence. ) 


VERNON H. CULPEPPER | 
resumed the witness stand and testified further as follows: 
130 MR. CAPUTY: Govermment's Exhibit No. 3 for identifi- 
cation is received, your Honor? 
THE COURT: It has been received. | 
MR. PEARSON: Exception for the record. 
MR. CAPUTY: May I read it to the jury, ‘your Honor ? 
THE COURT: Go ahead. | 
MR. CAPUTY: Government's Exhibit od 3: 
"METROPOLITAN POLICE DEPARTMENT 
SIXTH PRECINCT | 
Precinct Detective's Office, 
6:50 P.M., July 24, 1956. 
"Statement of David Blackney, C/38 yrs. of 1915 4th St. 
N. W. relative to the breaking and entering of the tool 
sheds on the construction job at 16th and Rittenhouse Sts. 


N. W. onFriday, July 13th, 1956, AND subsequent theft 
of property from the said sheds. 
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"Having been warned of his constitutional rights, that 
he did not have to make a statement unless he wished 
to do so and if he did make a statement, said state- 
ment could be used against him at any subsequent 
hearing or hearings, the said David Blackney states.... 
"Friday was the day, I know it was Friday because it 
was Friday the 13th of July, I met Colon Lockley at 
1002 Independence Ave. S. E. We went and got some 
whiskey and beer and after drinking a while we just 
decided we were going to take something, so we got 
a crow-bar from his house and then drove up to 16th 
and Rittenhouse St. When we got there, I parked my 
car on the street and we got out and looked around, 
then Colon took the crow-bar and broke the lock on one 
of the sheds and we went in. We didn't find anything in 
the first place so we broke the lock on another shed and 
found some lead and copper which we put in my car. 
While we were loading the lead and copper in my car 
and when we got thru and I was still putting some gas 
in the car, I found the gas in the shed, Colon broke 
open another shed and took some tools and a long 
cement gun from it. We then drove to my mother's 
home at 1251 3rd St. S. W. and put all of the stuff in 
her backyard until the next morning. 
"The next morning we put all of the stuff back in the 
car and we down to the junk yard at 2nd and M St. S. W. 
where I had sold some other stuff before. I told him 
that the copper and lead was ‘hot’ and he said if it was 
that hot be didn't want it. I told him it wasn't that hot 
but ‘you know how it is'. So he told me to put it on the 
scales, I think the lead came to about 500 and some 
pounds, I don't know how much the copper weighed but 
it didn't come to too much. We got $80.00 or more for it 


all. We split the money even. Some of the tools are in my 
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car in Virginia and Colon tried to pawn the gun on H St. 


but couldn't do it so he said he would see if he could get 
Johnnie Gordon to pawn it because he didn't know how to 
pawn stuff and he didn't know the value of the gun. He 
put the gun in Johnnie's car and we went down in Virginia, 
we got back Sat. night and went to get the gun but Johnnie 
said somebody had stole it. | 
"T went to the fifth grade in Petersberg, S. C. aad I can 
read and write some, I read this statement while you 
were reading it to me and can read good enough to tell 
that you were reading it right and that it is a true state- 
ment. | 
/s/ David Blackney 
David Blackney. 
Witnesses, | 
Teddy E. Thanos, #6 
/s/ Teddy E. Thanos 
Preston M. Cox, #6" | 
And in the margin, the initials of E. F.P. and P.L.R. both 
with the date of July 25th, 1956. : 
You may examine. Your witness. 
CROSS EXAMINATION 
BY MR. PEARSON: 
Q. Sergeant Culpepper, you and Sergeant Dalton went to Virginia 
to arrest the defendant. 3 
Is that correct? A. That is right, sir. | 
Q. Now, when you got down to Virginia where did you find the 
defendant? A. We found him in the jail at Clarke Cqunty. I believe 
the town's name is Berryville. 
Q. Did you remove him from the jail? A. He was taken from 
the jail. We did not take custody of him at that time, sir. 


| 
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Q. Where was he taken? A. We went to Warren County to Front 
Royal in Virginia. At that time we were in company with State Police 
Officer Click. 

Q. I believe you told us he was taken before a judge at which time 

he waived extradition? A. That is right, sir. 
Q. Now, on the way back from Virginia you interrogated the 
defendant? A. Yes, sir. 
Q. And at the time that you talked to him during this ride back 
from Virginia did he give you all the information contained in that 
statement that was just read? A. He did not go into quite the detail 
in the car that he did in the office at the Sixth Precinct. 
Q. You interrogated him later then at No. 6? A. I would not 
say that I interrogated him in reference to this case again. As we were 
coming back, after he told us about it, I asked him if he would give us 
a signed statement and he said he would. 
Q. Did you, Sergeant Culpepper, have a statement from this co- 
defendant, Lockley? A. ‘Yes, sir. 
Q. And in the statement that you had from Lockley, I believe you 
said the defendant asked you to read it to him or to let him see it. 
Is that right? A. Would you repeat that, sir? 
Q. Did this defendant ask for Lockley's statement to be read to 
him or -- A, He asked if we would let him read it. He asked me if I 
would let him read it. 
| Q. Now, isn't it true, Sergeant Culpepper, that the defendant 
Lockley in his statement admitted the theft of these various articles? 
A. Yes, he admitted participating in the theft of these articles. 

* x * *x * x 
| Q. Did the defendant at any time state to you -- did this defendant 
at any time state to you that Lockley and this defendant's wife had gone 
to the junk yard to Sell the lead and copper? A. Not on this occasion, 
no, sir, he did not. He did not state that to me at all. 


* * * * * * 
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THE COURT'S CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury: The 
defendant David Blackney, otherwise known as David Blackley, has 
been on trial before this Court under an indictment charging house- 
breaking and larceny involving six counts. : 

In the indictment it is charged on or about July 10, 1956, 
within the District of Columbia, David Blackney, otherwise known as 
David Blackley, and Colon D. Lockley, Jr., who is not involved in 
this trial, entered the building of Morris Pollin and Sons, Incorporated, 
a body corporate, with the intent to steal the property of another. 

And secondly, the second count involves the same trans- 
action only it charges larceny, petty larceny, in connection with the 
same transaction. : 

The third count charges Ton on or about July 14, 
1956, charging that the defendant and this other person entered the 
building of Harry E. Nau and Company, Incorporated, .a body corporate, 
with the intent to steal the property of another. __ 

And the fourth count charges grand — in connection 
with said housebreaking. | 

The fifth count charges that on or about I raly 14, 1956, the 
defendant with this other individual entered the building of Walter 
Truland, Incorporated, with the intent to steal the property of another 

and the sixth count charges the petty larceny in connection with 
said housebreaking. | 

Now, to this indictment the defendant has entered a plea of 
not guilty and thus put in issue each and every allegation in each and 
every count of the indictment. ! 

At this stage of the trial it is my duty and function to 
instruct the jury as to the rules of law governing this case. You, 
ladies and gentlemen of the jury, are bound and obligated to follow 
the Court's instructions as to the law but you are the sole judges of 


the facts and you must determine the facts yourselves on the basis of 


the evidence introduced at the trial. 
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If your recollection or understanding of the evidence 
conflicts with the statement of the evidence made by either counsel 
in their closing arguments, or any statement that the Court may make 
in its charge with reference thereto, then you should rely solely upon 
your own remembrance and recollection. 

Now, the fact that the defendant has been indicted and is 
charged with a crime does not amount to evidence of guilt and is not 
to be taken as an indication of guilt, because an indictment is merely 
the procedure in the machinery by which a defendant is brought before 
the court and placed on trial. 

It is a rule of law that every defendant in a criminal case 
is presumed to be innocent and this presumption of innocence 
relates to every essential element of the offense and attaches to him 
throughout the trial until overcome by legal evidence which establishes 
his guilt beyond a reasonable doubt. 

It is also the law that the burden of proof is upon the 
Government to prove the defendant guilty beyond a reasonable doubt. 
Now proof beyond a reasonable doubt does not mean proof beyond all 
doubt whatsoever. It does mean proof to a moral certainty and not 
necessarily proof to an absolute or mathematical certainty. 

By a reasonable doubt, as its name implies, is meant a 
doubt based on reason. If after an impartial consideration of all the 
evidence you can say to yourselves that you are not satisfied of the 
defendant’s guilt then you have a reasonable doubt. If the evidence 
is as consistent with innocence as with guilt or if the Government has 
proved merely that there is a strong probability that the facts charged 
are true then the Government has not sustained its burden. 

But on the other hand, if after such impartial consideration 
of all the evidence you can truthfully and candidly say to yourselves 
that you have an abiding conviction of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important matters 
pertaining to your own affairs, then you have no reasonable doubt. 
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You are the sole judges of the credibility of the witnesses. 
It is for you and you alone to determine whether to believe a witness 
and the extent to which any witness should be credited, taking into 
consideration, so far as you are able to do so, the manner and appear- 
ance of the witness upon the witness stand, whether his testimony was 
frankly and honestly given, the opportunity and ability of the witness to 
observe and relate what transpired within his presence, whether he 
seemed to have an accurate memory and recollection, the interest the 
witness may have in the outcome of the lawsuit and to what extent, if 
at all, his interest may affect or color his testimony, whether bias, 


prejudice or feeling for or against either side was manifested by the 


witness, and if so, whether that colored or affected his testimony in 


any way. | 
And if you find that any witness has in this trial testified 
willfully falsely or corruptly with reference to any material fact you 
are at liberty, if you deem it wise to do so, to disregard the entire 

_ testimony of the witness or any part of the witness' testimony, except 
that which has been corroborated by credible witnesses or by facts and 
circumstances established by the evidence in this case. 

Now, the charge of housebreaking, as is found in three 
counts of the indictment, is taken from the District of Columbia Code 
which provides that whoever shall either in the night or in the day time 

break and enter or enter without breaking any dwelling, bank, 
store, warehouse, shop, stable, or other building with intent to break 
and carry away any part thereof or any fixture or other thing attached 
to or connected with the same or to commit any criminal offense shall 
be guilty of housebreaking. | 

And as to grand larceny, as taken from the Code, it is 
defined as follows: Whoever shall feloniously take and carry away 
anything of value of the amount of $100 or upwards shall be guilty of 
grand larceny. The words in the statute that I have just read, "feloni- 
ously take and carry away" means that that property must have been 
taken unlawfully from the possession of another with a fraudulent 
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intent to convert the same to the use of the person taking the same. 
| Petty larceny is defined as follows: Whoever shall 
feloniously take and carry away any property of value of less than $100 
shall be punished as the statute provides for guilty of petty larceny. 

So that the essential difference between grand larceny and 
petty larceny is that in grand larceny the value of the property must be 
$100 or up and petty larceny, less than $100. And the Government 
charges in one of the situations that it was grand larceny, in the fourth 
count, and in the other two situations the Government alleges that it 
was petty larceny because the value was less than $100. 

Now, briefly, the Government contends under Counts 1 and 
2 that on July 10, 1956, the building owned by Morris Pollin, Incor- 
porated, was broken into and that some copper tubing, about seventy- 
five feet, was stolen which was of the value of forty cents per foot. 
Under Counts 3 and 4 the Government asserts that on July 14, 1956, 

a Shed owned by Harry Nau and Company, Incorporated, was broken 
into and there was Stolen therefrom property of Nau Company consist- 
ing of one gun which is described as a drive-it gun of the value of $200; 


500 pounds of lead at twenty-cents a pound; one roll of copper tubing 
valued at twenty-five dollars, and two gas tanks, each of the value of 
$20. 


Under Counts 5 and 6 the Government asserts that on 
July 14, 1956, a tractor trailer owned by Truland Corporation, 
Incorporated, was broken into and property owned by the Truland 
Company was Stolen, namely, two wrenches, each of the value of $5; 
two tube cutters, each of $3 in value; and property owned by one Roeder 
was Stolen in connection with said burglary, the Government asserts, 
namely, one tape line of the value of $5, and one hacksaw of the value 
of $3. 

The Government contends that the defendant admitted 
participating in the various burglaries and larcenies heretofore 
mentioned and signed a written statement admitting his participation 
therein, and that this statement was secured voluntarily, without any 
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threats or any offer of award or any representation of any kind. 

Therefore, the Government contends that it has proved 
beyond a reasonable doubt that the defendant is guilty of housebreaking 
and petty larceny under the several counts in the indictment: House- 
breaking and petty larceny under Counts 1 and 2; housebreaking and 
grand larceny under Counts 3 and 4; and housebreaking and petty 
larceny under Counts 5 and 6. 

Now, the defendant, on the other hand, denies that he is 
guilty of housebreaking or larceny under any of the counts in the in- 
dictment, and the defendant asserts that there is variance in the 
testimony and a sufficient variance so that the Government has 
failed in sustaining its burden to prove beyond a reasonable doubt 
that this defendant participated in the alleged burglaries and larcenies. 

There has been introduced in evidence in this case a 
written confession which the Government alleges, as I indicated before, 
was signed voluntarily by this defendant. You are admonished, ladies 
and gentlemen, that any evidence of any confession made by defendant 
while he is under police custody should be received with caution and 
scrutinized with care. The laws admits a confession in evidence if 


it is freely and voluntarily made because human experience shows that 





a confession freely and voluntarily made is likely to be relied upon. 
Ordinarily a person does not admit that he has committed 
a crime unless that admission is true, but the situation is otherwise 
if the confession or admission was obtained by duress or by coercion 
or as a reSult of an inducement or of a mis representation. If a 
confession or admission is obtained by this means : must be rejected 
and disregarded by the jury. 
Consequently, members of the jury, if you 1 find that this 
defendant who is on trial here made a confession under duress or as 
a result of coercion or as a result of inducement or misrepresentation, 
you must disregard that confession or admission. | 
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This rule is based on reason. Human experience has shown 
that it is not uncommon for persons to admit the commission of a crime 
that they had not committed if they are under a physical, mental, or 
moral pressure, or if they are acting as a result of an inducement or 
misrepresentation. By duress or coercion I mean both physical force 
and all mental or moral pressure. Confessions obtained under such 
circumstances are unreliable and the law does not admit them. 

Considering whether the alleged confession was voluntary 


or not, you Should consider the conversations between the officers and 


the defendant, the time and place when the alleged confession took 
place, the other persorspresent, the physical condition of the defen- 
dant, and all the circumstances surrounding the making of the con- 
fession. 

Now, the defendant has seen fit not to take the witness stand 
in his behalf in this case. The defendant, in criminal cases under our 
law, ladies and gentlemen, has the option whether or not he should take 
the witness stand. He has a privilege of taking the stand if he chooses 
to do so. He is under no obligation to testify if he chooses not to do so 
and the law is that the jury must not draw any unfavorable inference 
against the defendant from the fact that he failed to take the witness 
stand. 

Now, members of the jury just one form of verdict will be 
Submitted to you. There is on this verdict typewritten matter with 
reference to Counts 1 and 2 for you to write in under Count 1 guilty 
or not guilty with reference to the housebreaking charge; under Count 
2, guilty or not guilty under the petty larceny charge; under Count 3, 
guilty or not guilty under the housebreaking charge; Count 4, guilty of 
grand larceny or guilty of petty larceny or not guilty of either one of 
those or both; Count 5, for the words tobe written in, guilty or not 
guilty on housebreaking; and under Count 6, you will write in guilty 
or not guilty of petty Jarceny, as you find it to be. 
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Sign the verdict by your foreman or forewoman, have it 
dated and returned to this Court. | 

Consider the matter in the light of the instructions that I 
have given to you, members of the jury. You will use the same prac- 
tical approach, the same common sense, intelligence, that you would 
employ in any other important matter that you have occasion to decide 
in the course ofyour everyday experiences. Your verdict must be 
unanimous. 7 

Upon reaching the jury room you will first select a foreman 
or forewoman from among yourselves who will preside over your 
deliberations and speak for you when you return the verdict to this 
Court. Then you will proceed to reach a verdict without sympathy, 
passion, prejudice, or emotion of any kind one way or the other. 

Anything further ? | 

MR. PEARSON: Nothing further, your Honor. 

THE COURT: Anything further? | 

MR. CAPUTY: No, your Honor. : 

THE COURT: All right. The two alternate jurors are 
excused from further participation. Thank you very much. 


(Thereupon the jury retired. ) 
* * * * ak | * 





[Filed May 23, 1957] Washington, D. C. 
Friday, January 4, 1957 

Before Judge RICHMOND B. KEECH at 10 a.m. today, 
on defendant's motions to dismiss indictment for want of prosecution, 
and for speedy trial. 
. * 2 ae * * 

PROCEEDINGS 

THE DEPUTY CLERK. David Blackney. 

MR. PEARSON: If Your Honor please, I was appointed by 
the Court in the case of David Blackney, Criminal No. 879-56. I do 
not have a copy of the motion before the Court, nor does Mr. Caputy. 


But we understand there is a motion. 
| THE COURT: Let me Show it to you, sir. (The file was 
handed to counsel. ) 


You may take your time. Sit down and read it, sir. 

MR. PEARSON: I believe I had better, Your Honor. 

THE COURT: Yes. 

(Counsel having read:) 

THE COURT: Yes, sir. 

MR. PEARSON: If Your Honor please, the motion is 
labelled "Motion for a Speedy Trial."" I believe properly the motion 
probably should be a motion for an immediate trial or in the alternative 
to dismiss the indictment for want of prosecution. While I did not file 
the motion myself, I concur that such a motion should have been granted, 
for the following reasons: 

The defendant was arrested in July of 1956 and was imprison- 
ed. I was appointed in this case on August 29, 1956. Following my 
appointment, the following dates were set for trial: 

October 9, 1956; November 7, 1956; November 28, 1956; 
December 19, 1956; and it is presently set for trial again on January 
14, 1957. 





63 | 

As the record in this case will show, on each and every 
occasion on which this case was set for trial I appeared before the 
Court, with the defendant, announced ready, and strenuously objected 
to any continuance in the case. : 

I feel that some six months have gone by since this defendant 
has been arrested. He is unable to make bond, and I will explain that 
in a moment to Your Honor. Therefore I feel that his constitutional 
rights to a speedy trial have been violated. I feel that such a motion 
is entirely proper before this Court. And except for the pressure of 
other work I believe that I myself would have filed such a motion upon 
the last continuance by Judge Holtzoff acting as assignment judge on 
December 19th. 

* * x x * : x 

THE COURT: Let me hear from the District Attorney. 

MR. CAPUTY: In this case, your Honor, it is scheduled 
for the 14th. I don't think you can have any more speedy trial from 
today than the 14th. And we have not been responsible for the con- 
tinuances, other than this last one, when it was up on the 19th of 
December. I represented to Judge Holtzoff at the time that Detective 
Cox was ill, and we were notified that day that he was ill; and that was 
the only continuance the Government has asked. We are not respon- 
sible for this delay, Your Honor. 3 

* 2k ak * aK aK 

MR. PEARSON: Thank you, Your Honor. | And I think for 
the record I would like to have an exception. : 

THE COURT: Oh, certainly. 

I might suggest to you, in looking over this s file, I note that 
it was continued as of the 19th due to the fact that the police officer, 
the complainant in the case, was ill and unable to attend -- the 19th of 


December. 


I note another reason for continuance was there was no court 
available on that day. 7 
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And it was then continued because the co-defendant was sent 
to the hospital. 
I understand this defendant does desire that you go forward 
with the trial of his case, and the case is set for the 14th. 
MR. PEARSON: That is my understanding. 
THE COURT: (To the defendant:) Do you understand that, 


THE DEFENDANT: Yes, sir. 

THE COURT: All right. 

THE DEFENDANT: You say I will have a trial on the 14th. 

THE COURT: On the 14th. In other words, your case will 
go forward, even if the co-defendant is still sick and can't be present 
for his trial. Of course, the Court can't try a man who is mentally 


incompetent. Put that will not delay your case. Your case will be 


tried on the 14th, save for something over which the Court has no 


control. 
THE DEFENDANT: All right, sir. 
THE COURT: All right, gentlemen. 


* *« * * 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


April Term, 1957 


JOHN H. COLEMAN, 
Appellant, | 
v. . No. 13,746 


WILEY W. GODSEY, 
Acting Chairman, Board of 
Revocation and Review of : 
Hackers' Identification Licenses, : 
and 
ROBERT E. McLAUGHLIN, 
DAVID E. KARRICK, 
THOMAS A. LANE, 
Board of Commissioners, D, ©.., 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia. 





COUNTER STATEMENT OF THE CASE 
Appellant, plaintiff below, was, prior to October 24, 1956, duly 
licensed to operate a public vehicle (taxicab) in the District of Columbia. 
On October 24, 1956, in response to notice, he appeared with counsel 
before the Board of Revocation and Review of Hackers’ Identification 
Licenses to — cause why his hacker's license should not be revoked 


because of a complaint: 


" * * * that on or about August 2, 1956 at ap- 
proximately 10:40 a.m. you did attempt to solicit 











a citizen accepted as a passenger in your public 
vehicle for immoral purposes. It is further 
alleged that you did use vulgar and profane language. 
** xt (Jt. App. 11) 

At the hearing on the above charge Mrs. Eleanor D. Warfield, 
the female passenger who made the complaint against appellant, testi- 
fied with regard to the conduct of appellant (Jt. App. pp. 11-26) and, 
upon request, read into the record her written complaint against him. 

Appellant testified before the Board that he had been a cab driver 
Noff and on" and that this was his thirtieth year (Jt. App. p. 29). He 
denied that he had said or done the things attributed to him by his passenger, 
Mrs. Warfield. Appellant called his wife as a witness on his behalf 
and he also submitted for consideration certain character reference 
letters (Jt. App. pp. 47-49). | During the course of appellant's testi- 
mony, he advised the Board that he had no manlfest (a record required 
to be kept of trip origin, destination and fare) for August 2, 1956, al- 
though he realized that he was required to keep it (Jt. App. p. 34). He 
said that the complaint which Mrs. Warfield made against him was not 
brought to his attention until about one week after August 2, 1956 and that 
he had been driving his cab full time during that period (Jt. App. p. 36). 
He remembers Mrs. Warfield entering his cab between 1716-1726 New 
Hampshire Avenue, N. W. (Jt. App. p. 30); his recollection was clear 
with regard to where a conversation commenced relating to certain 


statuettes he had in his cab; for what portion of the trip this conversation 








continued; and where a lull in the conversation occurred (Jt. App. 31-32, 
37). In addition to his sharp memory regarding certain stops made 
during the course of the trip (Jt. App. 30-31), he advised the Board that 
he explains about the statuettes fifty times a day and that it is seldom 
that a passenger in his cab fails to inquire about them (Jt. App. 31). 

A unanimous decision was reached revoking appellant's license 
to drive a taxicab and thereafter appellant filed a complaint in the lower 
court for mandatory injunctive relief seeking restoration of his identi- 
fication license. In this connection he filed a motionifor a temporary 
injunction seeking to compel the return of his identif i¢ation card and the 
restoration of his driving privileges pending final determirjation of the 
cause by the lower court (Jt. App. 1-9). Appellees, defendants below, 
opposed appellant's motion for temporary injunction and moved the lower 
court to dismiss, or, in the alternative, fora summary judgment in 
their favor (Jt. App. 10). | 

The above motions came on for hearing before the lower court 
(Judge Matthews) on December 21, 1956 and, on the — date, an order 
was entered (1) denying appellant's motion for a preliminary injunction, 
(2) granting appellees’ motion to dismiss or, in the alternative, for 
summary judgment, and (3) entering the cause as finally dismissed. On 


December 21, 1956, appellant filed a notice of appeal (at. App. 51). 


The transcript of record was filed in this Court on March 11, 1957. 





SUMMARY OF THE ARGUMENT 

The Board of Revocation and Review of Hackers' Identification 
Licenses was not required to adhere strictly to the rules of procedure 
and evidence which govern in either criminal or civil proceedings since 
the quantum of proof required in criminal and civil cases differs sub- 
stantially from the quantum of proof required in administrative pro- 
ceedings. 

If, as in the instant case; an administrative body has given a fair 
hearing and has a rational basis for its conclusions, a court may not 
interfere with its ruling however it may differ with the conclusions 
reached. Accordingly, the judgment of the lower court should be af- 
firmed, thereby allowing the revocation action of the Board of Revo- 


cation and Review of Hackers' Identification Licenses to stand. 


ARGUMENT 
I 
An administrative body is not bound to adhere to 


standards established by legislative enactments 
Or judicial decisions relating to the quantum of 
proof required to sustain a criminal conviction. 
Appellant's position seems to: he that the. appellees should have been 
governed by the same rules which govern criminal courts and that ina 
case of this nature the rules should be even stricter. Appellees submit 
that no such standards as those suggested by appellant have been, are now, 


or should be, required in an administrative hearing on a question of whether 


or not a license privilege which has been issued should be suspended or 





revoked. 





3) 


In Silver v. McCamey, 95 U. S. App. D. C. 318, 221 F. 2d 873, 
. this Court recognized the long and well settled distinction between 
requisite proof required to establish guilt in a criminal case and that 
ra required in civil and administrative proceedings. In that case, this 
Court pointed out that a trial and acquittal by the court on a criminal 
a charge would not be a bar to a proceeding by an administrative board 
arising out of the same facts. It was then said, at page 320 of the 
opinion: | 
(1) Acquittal may mean only that material 
facts are not proved beyond a reasonable doubt. 
| It may still be possible to prove them sufficiently 
| for civil and administrative purposes. "’ 


A like ruling was announced by the Supreme Court in Helvering Vv. 


Mitchell, 303 U. S. 391, 397, 82 L. Ed. 917; and United States v. National 


7 Assoc. of Real Estate Boards, 339 U. S. 485, 493, 94.L. Ed. 1007. 

Appellant relies heavily, if not solely, upon the decision rendered 
a by this Court in Kelly v. United States, 90 U. S. App. D. C. 125, 194 F. 
; 2d 150. This Court properly recognized in the Kelly case the necessity 
. for caution and counseled the trial courts regarding certain consider- 
. | ations which should govern in respect to the charges involved therein. 

In ‘its counsel to the trial courts relating to criminal evidence, this Court, 

: . at pp. 129-130, said: . 
‘on "[W]e counsel that the trial courts require 
o corroboration of the circumstances surrounding the 
i parties at the time, such as presence at the alleged 


« hd e ° r e 
ts time and place and similar provable circumstances." 





Assuming, arguendo, that the doctrine of the Kelly case is con- 
trolling with respect to the conduct of administrative proceedings, it is 
clear from this record that there was sufficient corroboration of the 
circumstances surrounding the appellant and his passenger at the time 
of the acts complained of to sustain the action of the Board; and, sig- 
nificantly enough, corroboration of such circumstances was furnished 
by the very testimony of the appellant. For instance, appellant re- 
membered quite clearly the date, hour, point of origin, destination, 
subject of conversation, where certain conversation commenced, where 
a lull in the conversation occurred and the portion of the trip that this 
conversation covered. All of this he remembered although he was un- 
aware of the complaint against him until a week or ten days after the 
trip and without having in his possession a manifest which he knew he 
was required to keep (Jt. App. 34). In accordance with this Court's 
counsel, the above factors could properly have been considered by a 
trial judge in considering guilt in a criminal proceeding. 


Appellant contends that his argument regarding Kelly, supra, is 


supported by Reed v. United States, D. C. Mun. App., 93 A. 2d 568. 


In the instant case, however, an abundance of facts exists showing the 
circumstances surrounding the parties, and, it is believed, the con- 
viction in the Reed case would have been sustained if facts comparable 
to those considered by appellees had existed therein. 


Appellees assert that the law neither requires nor contemplates 
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that they shall be bound by strict rules of consedusie, including questions 
relating to admissibility of evidence and burden of proof . General Foods 
Corp. v. Brannon, 170 F. 2d 220; Pacific Gas and Electric Co. v. 
Securities Exchange and Commission, 127 F. 2d 378, 139 F. 2d 298, 
aff. 324 U. S. 826. | 

I 


A rational basis existed for the administrative 
determination. 


The record of the proceedings before the Board shows a rational 
basis for the administrative determination. The law is clear that 
where the transcript of a hearing reveals that an administrative body 
has afforded procedural due process and that a rational basis exists for 
the conclusion reached, a court may not interfere with its ruling, even 
though from the facts the court might have reached a different conclusion. 
Brodie et al. v. Young,et al. 77U. S. App. D C. 169, 133 F. 2d 406; 
Rochester Telephone Corp. v. United States, 307 U. S. 125, 83 L. Ed. 
1147; Swayne & Hoyt v. United States, 300 U. S. 297, 81 L. Ed. 662; 
Dobson v. Commissioner of Internal Revenue, 320 U. s. 489, 501, 

88 L. Ed. 249; Mississippi Valley Barge Line Co. v. United States, 
292 U. S. 282, 286, 76 L. Ed. 1261; Gray v. Powell, 314 U. S. 402, 412, 


86 L. Ed. 301; United States v. Louisville & Nashville R. Co., 235 U. S. 


314, 321. 








In Gray v. Powell, supra, the Supreme Court said: af) 


"Where as here a determination has been left 
to an administrative body, this delegation will be 
respected and the administrative conclusion left bi 
untouched. *** * It is not the province of a 
court to absorb the adminsitrative functions to such 
an extent that the executive or legislative agencies 
become mere fact-finding bodies deprived of the 
advantages of prompt and definite action." 7 ” 


In Rochester Telephone Corp. v. United States, supra, the 
Supreme Court cites the above general proposition and adds: « 
"Having found that the record permitted the 
Commission to draw the conclusion that it did, a 
court travels beyond its province to express con- » 
currence therewith as an original question." 
In Swayne & Hoyt v. United States, supra, the Court said: 
"Such determinations will not be set aside by 


the courts if there is evidence to support them. 
Even though, upon a Consideration of all the evidence, 


a court might reach a different conclusion, it is » 
not authorized to substitute its own for the ad- oa 
ministrative judgment. (p. 304) es 
" * * * Even though, as appellants seem to « 
argue, the evidence may lend itself to support a 
different inference, we are without authority to ne 
substitute our judgment for that of the secretary 
that the discrimination was unreasonable." (p. 307) ‘ 
¢ 
As stated above, the five-member administrative board con- 
sidered evidence adduced and unanimously agreed upon revocation. 
7 
The lower court had for consideration the entire record of the ad- 
‘ministrative hearing and concluded that the action of the Board should > 


not be disturbed. The appellees who heard and considered the testimony 








of the witnesses had justification for their conclusions and the lower 


court was justified in holding, in effect, that a rational basis existed 
for the administrative decision. Appellant's challenge is not that a 
rational basis does not exist for the conclusion reached, but that the 
lower court ignored counsel given to it by this Court, and further that 


the administrative board should be bound by criminal rules. 


CONCLUSION 
It is respectfully submitted that the judgment of the lower court 


should be affirmed. 


CHESTER H, GRAY, 
Corporation Counsel, D. C. 


MILTON D, KORMAN, 
Principal Assistant Corporation 
Counsel, D. C. 


HUBERT B, PAIR, 
Assistant Corporation Counsel, D. C. 


LYMAN J, UMSTEAD, 
Assistant Corporation Counsel, D. C., 


Attorneys for Appellees, 
Diatrict Building, 
Washington 4, D. C. 
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No. 13,774 
QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. Was appellant’s written statement properly admitted 
into evidence where it was shown that appellant was arrested 
in Virginia and returned to this jurisdiction by automobile 
from 3 p.m. to 6 p.m., giving oral statements enroute, 
and that the written statement was started at 6:50 p.m. 
and ended at 7:30 p.m. and where appellant’s sole objection 
was to force and duress? 

2. Was appellant given a prompt trial when it was shown 
that he was arrested on July 24th and tried on January 14th 
next, and where his intermittent confinement was due to his 
inability to arrange for $500 bond? 

3. Did the trial court properly deny appellant’s post- 
appeal motion for a new trial or motion to vacate sentence 
when it was shown that his sole objection was to the jury, 
upon request from the foreman, without notifying appellant 
or his counsel? 

4, Did not the trial court properly submit the case to the 
jury when it was shown that issues of fact were presented? 

5. Were not the instructions fair and proper? 

6. Was appellant prejudiced by any of his assigned 
errors when it appeared that he was found not guilty on 
two counts and received concurrent sentences on the counts 
for which he was adjudged guilty? 


(1) 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,774 
Davip BLaAcKNEY, APPELLANT, 
Vv. 


Unirep States or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 27, 1956 an indictment was filed in the District 
Court wherein David Blackney, otherwise known as David 
Blackley, appellant herein, and one Colon D. Lockley, Jr., 
were charged with having entered the building of Morris 
Pollin and Son and stolen certain property.” 

In Counts Three and Four, appellant and Lockley were 
charged with having entered the building Harry E. Nau 
and Company and stolen property with the value of about 
$365. In Counts Five and Six, appellant and Lockley were 
charged with entering the building of Walter Truland Cor- 
poration and stealing property of the value of about $24. 
(J.A. 1-2.) 

Appellant entered a plea of not guilty on August 30, 
1956, being represented by Thomas Pearson, Esq. (F.A. 
2-3). On November 28, 1956, appellant’s motion to reduce 
bond was granted (R. 160). Thereafter on December 28. 


1 Appellant was found not guilty of these charges. The co-indittee 
wes not tried due to mental incompetency. 


(1) 
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1956;a motion to dismiss indictments for want of pros- 
ecution was filed by appellant, pro se (J.A. 3-4), and a 
motion for a speedy trial (J.A. 5). The matter came up 
before the District Court (Keech, J.), on January 4, 1957. 
After considering the motions and after hearing oral argu- 
ments, the court denied the motion to dismiss and ruled 
that since the trial in the case was set for January 14, 
1957, the motion for a speedy trial was moot (J.A. 5-6). 

On January 8, 1957, a motion to supress appellant’s 
confession was filed by counsel, based on the testimony 
that the confession ‘‘was obtained from the defendant by 
force and by threats’’ and also that the confession ‘‘was 
not read to the defendant nor did he read it himself nor 
was he fully informed as to its contents’’ (J.A. 6). Also 
on January 14, appellant, pro se, filed a motion to dismiss 
his statement (J.A. 7-8).2. The jury returned a verdict of 
not guilty on Counts One and Two and guilty on Counts 
Three, Four, Five, and Six (J.A. 9). On February 19, 
1957, the court sentenced appellant to serve a term of 
imprisonment of from, three to nine years on Count Three 
(housebreaking), 20 months to five years on Count Four 
(larceny), three years to nine years on Count Five (house- 
breaking), one year on Count Six (larceny), with the sen- 
tences to run concurrently (J.A. 10). This appeal fol- 
lowed.* 

Everrett Phillips, the foreman plumber for the Harry 
E. Nau Company (J.A. 12), padlocked a construction shed 
at 16th and Rittenhouse Streets on July 13, 1956 (J.A. 13). 
On Monday July 16, at 7:15 a.m. he returned to find the 
shed broken into and a ‘‘drive-it’’ gun, valued at $200, 


2 This motion was denied at trial in the absence of the jury (J.A. 
7). 

3 Subsequent to the filing of appellant’s brief, a motion for a new 
trial was filed in the District Court (R. 213-216). This motion 
was addressed to that issue which is raised in appellant’s brief 
(Br. pp. 25-26), which deals with the alleged communication from 
the foreman of the jury to the trial court in the absence of the 
defendant and his counsel. The matter came up before the court 
on October 6, 1957 (R. 201-211), and at the consideration of 
which, appellant’s motion was denied (R. 217). 
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missing (J.A. 13); in addition, a certain amount of lead, 
copper tubing, and two tanks of gas were also missing 
(J.A. 13-14). This property was recovered from a pawn 
shop with the help of the Police Department‘ (J.A. 15). 

The foreman electrician for the Walter Truland Corpora- 
tion, Percy L. Roeder, discovered on the morning of July 
16, 1954, that the lock to the company’s tractor-trailer 
was gone and it appeared that it had been pried away 
(J.A. 19). Two wrenches and two tube cutters were miss- 
ing. In addition, a tap line and a hack-saw and a rule 
which belonged to the witness were also missing (J.A. 20). 
None of this property has been recovered (J.A. 20). 

Appellant was brought to the District of Columbia from 
Virginia by Detective Culpepper and Dalton on July 24, 
1956 (J.A. 22). Appellant gave a written statement, typed 
by Sergeant Culpepper. Appellant signed the statement 
as did Officer Thanos (J.A. 22). On the morning of July 
25, the two complainants were brought to the No. 6 Precinct 
and in their presence appellant was given the statement 
he had signed to read. He was asked if it was his hand- 
writing and his signature. He told the complainants that 
it was, and also that he had made this statement to Ser- 
gveant Culpepper. At this time the officer had each com- 
plainant initial the statement (J.A. 23).° 

The officers testified that no coercion, threats, or induce- 
ments were made to appellant in exchange for his state- 
ments (J.A. 24).® 

Officer Cox, who was present at the time the one page 
statement was taken, (J.A. 2425), stated that appellant 
told him, in the presence of the complainants, that he 
had entered the construction sheds and taken the missing 
property (J.A. 26). The officer asked appellant how he 


4 Louis Wiener testified that the copper tubing was sold to him 
by the co-defendant (J.A. 20-22). In addition the lead was sold 
to the partner of the witness. This copper tubing and lead was 
recovered from Weiner’s shop by the police. 

5 See also the testimony of Mr. Phillips (J.A. 15), and Mr. Roeder 
(J.A. 20), to the effect that appellant acknowledged his signature 
in their presence, and that they initialed his statement. 

6 See also J.A. 25. 
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decided to enter the place in question and appellant told 
him that he worked on the construction in the early stages 
of it when they were excavating at which time he observed 
the Jead and copper pipe in the tool shed (J.A. 27). 
Officer Arthur Dalton, assigned to No. 6 Precinct, ac- 
companied Detective Sergeant Culpepper at the time ap- 
pellant was arrested by them in Virginia (J.A. 31). The 
arrest took place at 3:00 p.m. and sometime thereafter 
appellant was taken to the county seat at Front Royal 
where the judge advised appellant as to his rights and told 
him that if he did not wish to be returned to the District 
of Columbia, he did not have to come back (J.A. 31). 
Appellant waived a hearing and was returned to the Dis- 
trict of Columbia at approximately 6:00 p.m., at which 
time he was taken to No. 6 Precinct (J.A. 32). Enroute 
from Front Royal to Washington, appellant was interro- 
gated by Sergeant Culpepper (J.A. 32-35) (R. 73-75). 
Officer Culpepper assisted in the arrest of appellant on 
July 24, in Clark County, Virginia. He was then taken 
before Judge Moore in Warren County, Va., at which time 
he waived a preliminary hearing. The party then started 
back to Washington at approximately 3:00 p.m., arriving 
at approximately 6:00 p.m. (J.A. 36). The written state- 
ment was started at 6:50 p.m. and finished at approximately 
7:30 p.m. (J.A. 37). Prior to signing the statement, appel- 
lant told Officer Culpepper that he could read and write 
and asked the Officer if he could read the statement he 
had taken from the co-defendant. The officers refused this 
request. Whereupon appellant said that he could read 
newspapers but that he could not be sure that he could 
read every word in the statement such as he was going to 
give the officers. After typing the statement, Officer Cul- 
pepper read it to appellant and stated, ‘‘If there is one 
thing here that you don’t understand, you stop me.’’ <Ap- 
pellant had been properly warned of his constitutional 
rights and signed the statement after it had been read to 
him ({J.A. 37-38). Officer Culpepper further testified that 
the written statement is approximately the same as the 
oral statements made to them while driving in route from 
Virginia to Washington, but it does contain a little more 
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detail, such as the exact date (Friday the 13th) and a 
description of the purchase of the lead and copper tubing 
and the location of some of the stolen tubes (J.A. 38-40). 

At this point in the proceedings, appellant interposed 
an objection to the introduction of his statement on the 
grounds that it was taken from him by force and duress 
(J.A. 41). A special hearing out of the presence of the 
jury was conducted (R. 102-129).* At the conclusion of the 
hearing, the court permitted the statement to be received 
in evidence and it was read to the jury (J.A. 51-53). Offi- 
cer Culpepper then gave further testimony on cross-exami- 
nation with regard to the confession and the written state- 
ment of the stolen property (J.A. 53-54; R. 129-137). The 
issues were submitted to the jury under appropriate in- 
structions (J.A. 55-61), to which no objection was taken 
(J.A. 61). 


STATUTES INVOLVED 


District of Columbia Code (1951), § 22-1891 provides: 


Whoever shall, either in the night, or in the daytime, 
break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other building, 
or any apartment or room, whether at the time occupied 


* Appellant was the only witness during this hearing. He ad- 
mitted signing the statement, but said that he did not sign it until 
July 26, having been arrested on July 25 (J.A. 41). He admitted 
telling the officers that he had worked at the construction job at 
16th and Rittenhouse Streets, but denied being there subsequent to 
sometime in May (R. 111). He claimed that he told the officers 
that although he could read and write at one time, he cannot read 
and write now. He stated that he signed the confession because 
the officers told him that he was to be a government witness in the 
case and that after he signed the paper if they wanted him they 
would get in touch with him. (J.A. 47). However the officers then 
took him to court, and upon being told that he was going to court, 
appellant pleaded with the officer to intercede for him for a “lighter 
bond” (J.A. 47). He stated that the statement was not read to 
him prior to the time he signed it, that he was threatened and 
kicked on the day before he signed the statement but that he was 
not threatened or abused on the 26th.—the day appellant claims 
he signed it (J.A. 48-49). 
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or not, or any steamboat, canal boat, vessel, or other water- 
craft, or railroad car, or any yard where any lumber, coal, 
or other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached to 
or connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen years. 


District of Columbia Code (1951, Supp. V), § 22-2201 pro- 
vides: 


Whoever shall feloniously take and carry away anything 
of value of the amount or value of $100 or upward, in- 
cluding things savoring of the realty, shall suffer imprison- 
ment for not less than one nor more than ten years. 


District of Columbia Code (1951, Supp. V), § 22-2202 pro- 
vides: 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than $200 
or be imprisoned for not more than one year, or both. 
And in all convictions for larceny, either grand or petit, 
the trial justice may, in his sound discretion, order restitu- 
tion to be made of the value of the money or property 
shown to have been stolen by the defendant and made way 
with or otherwise disposed of and not recovered. 


SUMMARY OF ARGUMENT 


Appellant’s written statement was properly introduced 
into evidence. No issue of reasonable delay was raised 
below since appellant only contended that he gave the state- 
ment by reason of force and duress. Appellant was re- 
turned to this jurisdiction by automobile, giving oral state- 
ments en route and gave the written statement within fifty 
minutes after arriving here. Therefore the statement was 
properly received. 

Appellant was entered a plea of not guilty on August 
30, 1956 and his case came to trial on January 14, 1957. 
The intervening delay was not of such duration as to 
deprive appellant of his right to a speedy trial. The trial 
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court properly denied appellant’s motion for a new trial 
or to vacate judgment. And also no deprivation of con- 
stitutional rights resulted when the trial court submitted 
tangible evidence to the jury without notifying appellant 
or his counsel. 

Appellant makes several general attacks upon the in- 
structions to the jury. However when these instructions 
are read in part and as a whole it is seen that there is 
no error. Further the evidence presented questions of fact 
and the trial court therefore properly submitted the case 
to the jury. 

A study of the record reveals that appellant suffered no 
prejudice as a result of his claimed errors. He was ac- 
quitted of two of the counts and, as to the remaining 
counts, he received concurrent sentences. 


ARGUMENT 
I 


Appellant Was Lawfully Arrested and His Statement Was 
Properly Admitted into Evidence. 


It is maintained that appellant was unlawfully arrested 
in nearby Virginia and illegally returned here for trial 
(Br. pp. 22-28). However, a study of record—as appellant 
impliedly acknowledges—discloses no objection to this 
aspect of the case and appellant, therefore, is foreclosed 
from raising this point on appeal. In any event, illegality 
of arrest does not, in and of itself, bar a court from ex- 
ercising its criminal jurisdiction. Gullars v. United States, 
87 U.S. App. D.C. 16, 182 F. 2d 962 (1950); Collins v. 
Frisbie, 342 U.S. 519; Ker v. Illinois, 119 U.S. 436. 

Appellant also claims that the trial court erroneously 
admitted into evidence the written statement taken from 
appellant after arrest and return to the District of Columbia 
(Br. 23-24). However, the record shows that appellant was 
arrested in Virginia and taken before Judge Moore in 
Warren County, at which time appellant waived a prelim- 
inary hearing. The return to Washington was started 
sometime around 3 p.m., apparently not very long after 
arrest (J.A. 31, 36). Enroute, appellant discussed the case 
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with the officers, outlining the facts in much the same 
manner as he did later in the written confession (J.A. 38- 
40). The party arrived in Washington at about 6 p.m. and 
the written statement was started at 6:50 p.m. It was 
terminated at approximately 7:30. (J.A. 36-37.)§ 

The only objection registered was to the voluntary 
nature of the confession. That is, appellant contended 
below that he signed the document because of force and 
duress. He did not allege that he was held an unreasonable 
length of time prior to arraignment. We feel that he is 
foreclosed from raising the time element at this posture 
of the case. See Lawson v. United States, U.S. App. 
D.C. (No. 13,697, decided October 3, 1957). 

The court conducted an inquiry out of the presence of 
the jury (J.A. 41-51), and obviously held that appellant had 
failed to demonstrate the merits of his allegations. 
Thereafter, the court submitted the issue of the volun- 
tariness of the statement to the jury under proper instruc- 
tions (J.A. 59-60), including the charge that ‘‘any evidence 
of a confession made by defendant while he is under police 
custody should be received with caution and scrutinized 
with eare.’’ (J.A. 59) Actually then, all that is involved 
is credibility and with this issue the appellate court is not 
concerned. 

Appellant also contends that the confession should not 
be admitted because, he claims, the Government failed to 
establish the corpus delicti of each offense charged in the 
indictment (Br. 25).° It appears, however, that his reli- 
ance on Forte v. United States, 68 App. D.C. 111, 94 F. 2d 
236 (1937), is misplaced. The rule announced in that case 
goes to the weight of the evidence against an accused and 
not, as appellant states, to the admissibility of the confes- 
sion. In any event, the Supreme Court has abolished the 
rule in Forte holding that the prosecution need only cor- 








&See Metoyer v. United States——U.S. App. D.C.—(No. 13970, 
decided November 13. 1957). 

® Foster v. United States, 94 U.S. App. D.C. 83, 212 F. 2d 249 
(1954); and see Mora v. United States, 190 F. 2d 749 (5th Cir. 
1951}; and Vaugh v. United States, 272 Fed. 451 (9th Cir. 1921). 
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roborate the statement made by the defendant. Opper v. 
United States, 348 U.S. 84, 93 (1954). A study of the 
record herein reveals that the statement by appellant cor- 
roborated, particularly by the testimony concerning the 
wreakage at the scene and the recovery of the stolen prop- 
erty. 

II 


Appellant Was Afforded a Speedy Trial. 


The right to a speedy trial is relative, not absolute. 
Therefore, the promptness of trial must be determined by 
the reasonableness of speed with the prosecution has pro- 
ceeded, consistent with all the relevant circumstances. 
Beavers v. Haubert, 198 U.S. 77, 87 (1905). In the instant 
case, appellant entered a plea of not guilty on August 30, 
1956 and on December 28, 1956, filed a motion to dismiss the 
indictment and a motion for a speedy trial (J.A. 5). We 
think no error is shown in the action of the lower court in 
denying these motions on the ground of mootness. At the 
time the motions were argued (J.A. 62-64), the case had 
been set for trial and thereafter did proceed to trial on the 
due date (J.A. 12). As the record shows, appellant’s 
intermediate confinement was due to his inability to meet 
the greatly reduced bond (R. 160), and not to the law’s 
delay. See Anglin v. United States, 99 U.S. App. D.C. 400, 
240 F. 2d 698 (1957). 


Til 


The Exhibit Was Properly Sent to the Jury. 


It is urged that the constitutional rights of appellant 
were violated when the trial court, in response to a com- 
munication from the jury, transmitted Government 
Exhibit No. 3 (the written statement) to the jury while 
it was deliberating. He bases his contention upon the 
fact that this was done without notice to appellant or to 
his trial counsel (Br. 25-26). However, the basic objec- 
tion registered by appellant that the record is barren as 
to this aspect of the case has been answered. Appellant 
filed a motion for a new trial (subsequently treated as a 
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motion to vacate under 28 U.S.C. $2255) after the 
instant appeal was docketed in this court. The time for 
filing the Government’s brief was extended in order that 
the court below could rule on this issue. As noted in the 
Counterstatement, the court denied appellant’s motion on 
the ground that no constitutional issue was involved (R. 
201-211, 223), and, at the same time, clarified the factual 
problems. For example (R. 203-204, 209) : 


Mr. Nusspaum: The testimony I want to offer, Your 
Honor, is whether or not the foreman of the jury, 
for one thing, knows anything as to whether or not 
there was a response to his communication. 

The Court: I can tell you personally, there was. You 
don’t have to call any witness about it. * * * 


* * * * * 


Mr. Nusssaum: How can I get it into the record? 
The Court: I am stating for the record that it went 
to the jury. 


The Court: But they are talking about tampering 
with the jury. You are not contending that here, 
are you? 

Mr. Nusssaum: Absolutely not. 


Thus, it is seen that appellant claims no illegal cor- 
respondence with the jury. He claims no obstruction of 
justice. Rather he says that certain evidence should not 
have been handed to the foreman until notice was give 
him or his attorney. Since appellant makes no claim 
that the evidence was not received, it seems clear that he 
could have no objection to its being transmitted to the 
jury. Therefore any claim of objection could not have 
had\a significant effect upon the outcome of the trial’’. 
Martin v. United States —U.S. App. D.C.—(No. 13686, 
decided October 3, 1957) (Slip opinion at p. 2). See also 
Carrado v. United States, 93 U.S. App. D.C. 183, 193, 
210 F.2d 712 (1953), wherein the written instructions were 
submitted to the jury over the objection of some of the 
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defendants. It is clear, therefore, that the court below cor- 
rectly denied the motion for new trial and the motion to 
vacate the judgment. 


IV 


The Charge Was Complete and Proper. 


Appellant argues that the instructions were fatally 
defective in certain particulars (Br. 27-29). However, 
since no objection was noted below (J.A. 61), it seems 
clear that appellant is barred from raising these points 
for the first time on appeal. F.R. Crim. P. 30. In any 
event, however, there is no error. 

It is generally contended that the court erred in failing 
to instruct on the absent-witness rule, and on the elements 
of the crimes involved. It is further contended that the 
court erroneously instructed on the presumption of inno- 
cence and on the effect of a false witness’ testimony. 
And also that the court erroneously instructed on intro- 
duction of the written confession and the statements of 
counsel. 

A study of the charge (J.A. 55-61), especially when read 
as a whole reveals that the jury was fully and fairly 
instructed. Further the verdict returned in this case 
reflects the jurors’ understanding of the issues involved. 
Counts One, Three, Four and Six charged larceny. The 
jury found appellant guilty of Counts Three, Four, Five 
and Six (July 14, 1956), but returned a verdict of not 
guilty on Counts One and Two (July 10, 1956). This 
verdict indicates that type of experience and ability to 
which the Supreme Court alluded in Opperv. United 
States, supra, at 95. 


Vv 


The Issues Were Properly Submitted to the Jury. 

It is contended by appellant (Br. 26-27, 29-31), that the 
court should have directed a verdict for appellant without 
submitting the issues to the trier of the fact. These argu- 
ments lack substance since no motion was made below prior 
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to the submission of the case to the jury. See Battle v. 
United States, 92 U.S. App. D.C. 220, 206 F. 2d 440 (1953). 
Therefore, this point was not preserved for appeal. 

In any event, there is no error. The corporate identity 
involved was sufficiently introduced (R. 86-92), and there 
is no need to bring into court every piece of stolen prop- 
erty. Foster v. United States, 94 U.S. App. 83, 212 F. 2d 
249 (1954). Furthermore, the prosecution is not compelled 
to bring before the court every available witness. McQuaid 
v. United States, 91 U.S. App. D.C. 229, 198 F. 2d 987 
(1952), cert. denied, 344 U.S. 929, McGuinn v. United States, 
89 U.S. App. D.C. 197, 191 F. 2d 477 (1951). 

Appellant’s contention (Br. 29), that a variance existed 
between the indictment and the proof falls, we submit, be- 
cause the jury returned a verdict of not guilty as to the 
counts charging offenses on July 10th. And the Govern- 
ment introduced evidence with sufficiently corroborated 
the statements in appellant’s written confession. See for 
example the testimony concerning the breakage at the 
scene and the recovery of the stolen property. 

It is to be noted that the bulk of appellant’s arguments 
in this Court go to the larceny counts and not to the house- 
breaking. Since, however, appellant was given concurrent 
sentences there is no cause to reverse the judgment below. 
Wanzer v. United States, 93 U.S. App. D.C. 45, 208 F. 2d 
45 (1953). Appellant was ably defended and fairly tried. 
The verdict should not be disturbed. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


O.iver GascuH, 

United States Attorney. 

Victor W. Capurty, 

Lewis CarroLL, 
Assistant United States Attorneys. 
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